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Abstract

This article presents a critical evaluation of the anti-corruption legislation existing for
the past 15 years and changes to this legislation; turning specifically to discussion of the
amendments to the Foreign Corrupt Practices Act 1977 (US), the OECD Convention
on Combating Bribery of Foreign Officials in International Business Transactions,
the United Nations Convention against Corruption, the Bribery Act 2010 (UK) and
relevant Australian legislation. The article discusses the philosophy behind current
measures to curb international corruption practices and the consequences and messages
sent when corruption cases are settled out of court. The article takes a sceptical view
of the future of abolishing anti-corruption practices in countries where corruption is a
quantitative issue, unless first world countries provide a strong moral philosophy on
anti-corruption enforcement. Finally this article suggests several new measures that
could be implemented in order to eliminate corruption practices including incentivised
whistleblowing legislation and educational strategies.

I Introduction

In his foreword to the United Nations Convention Against Corruption (UNCAC) in 2003, Kofi Annan
said that:

Corruption is an insidious plague that has a wide range of corrosive effects on societies. It undermines
democracy and the rule of law, leads to violations of human rights, distorts markets, erodes the quality
of human life, and allows organized crime, terrorism and other threats to human security to flourish.

This evil phenomenon is found in all countries — big and small, rich and poor — but it is in the
developing world that its effects are most destructive. Corruption hurts the poor disproportionately
by diverting funds intended for development, undermining a Government’s ability to provide basic
services, feeding inequality and injustice and discouraging foreign aid and investment. Corruption
is a key element in economic underperformance and a major obstacle to poverty alleviation and
development.!

ForHis Excellency, the UNCAC ‘complement[ed] ... the United Nations Convention against Transnational
Organized Crime’? by implementing ‘preventive measures and the criminalisation of the most prevalent
forms of corruption in both public and private sectors’.’ The ‘major breakthrough’ was the requirement
that ‘Member States ... return assets obtained through corruption to the country from which they were
stolen’.*

But while the US particularly has had spectacular enforcement success in the last decade if the volume
of financial recovery is an appropriate measure of success,” many questions about the effectiveness,
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consistency and the morality of that enforcement remain. In part, that is because the US Department of
Justice (DoJ) and Securities and Exchange Commission (SEC) have pragmatically preferred to settle the
largest cases rather than litigate them.® Sometimes that appears to be because the US Government does
not want to lose their best contractors.” Other times, one senses that the US Government does not want
to prosecute large multinational corporations into extinction and kill hundreds of thousands of jobs. But
there are moral ironies in official US willingness to settle such cases when ‘the price is right’ or when the
political or economic cost of a full blown prosecution would be too high.

This essay will suggest that the patchwork of ‘supply side’® international anti- corruption legislation is
a good beginning but has a long way to go if the governments of the world are to become effective in
stamping out bribery and corruption. Though the flurry of improvements in ‘supply side’ international
Anti-Bribery legislation during the last 15 years suggest that the first world has bought into the fight
against corruption, selective enforcement practices with little resulting jurisprudence, arguably entrench
big business in its historical view that corruption and enforcement expenses are simply a cost of doing
business.” The UNCAC addresses the ‘demand side’ of the international corruption equation, but it is
submitted that many countries with significant ‘demand side’ problems are receiving mixed messages about
international commitment to the elimination of bribery since many of the world’s largest bribers continue
to function on a grand scale without visible sanction, despite extensive press releases vaunting successful
enforcement. The new supply side enforcement rules also cast an anxiety producing shadow across well
intentioned small business and NGOs which fear that their best efforts in difficult environments may yet
prove their undoing. The US DoJ and SEC only seem interested in following through with prosecutions
where they get good publicity for doing so'® and where the economic consequences to the US economy
are minor. The prosecution of Hollywood movie directors Gerald and Patricia Green provides a case in
point. Though prosecution appeals against the six month prison sentences both received were ultimately
dropped,'" the Green’s US$1.8 million dollar payment to the former governor of the Tourism Authority of
Thailand in return for $13.5 million worth of contracts to run the Thai film festival'? was not significant to
the US economy or to that nation’s political and military interests. Prosecuting the Hollywood couple got
the DoJ good headlines, but the officers and employees of Johnson and Johnson who were responsible
for the Foreign Corrupt Practices Act 1977 (US) (FCPA) violations in that much larger case, were not
even named in the resulting Deferred Prosecution Agreement, nor were they personally prosecuted.'

In Part I1, I will summarise the most significant changes in international anti- corruption legislation during
the last 15 years. I will review the late 20th century amendments to the FCPA, the OECD Convention
on Combating Bribery of Foreign Officials in International Business Transactions (OECD Convention),
the UNCAC, the Bribery Act 2010 (UK) and the relevant Australian legislation including the proposal
to follow the UK in abolishing the ‘facilitation payments’ exception to existing anti-bribery law. In Part
M1, T will discuss the philosophy behind existing measures to curb international corrupt practices and |
will highlight the uncertainty and even cynicism that naturally result when such cases are settled out of
court. In particular, I will question whether efforts to punish first world offenders who can settle if they
have enough money will ever convince third world recipients of graft that there is anything morally
wrong with their lesser opportunism. I will suggest that the world is unlikely to succeed in its war
against bribery and corruption until it can articulate and demonstrate, a morally coherent and credible
philosophy that is convincing in countries where there are larger ‘demand side’ corruption problems.
In Part IV, I will discuss new and different ways that the elimination of bribery and corruption could
be addressed including education campaigns to criminalise such activity in ‘demand side’ countries
and the use of incentivised whistleblower legislation all around the world. I will conclude the essay by
suggesting that law and policy makers in the first world have much work to do if they are to convincingly
educate hearts and minds through the whole world that bribery and corruption are evil crimes which
simply must be eliminated.
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IT Recent developments in international anti-corruption law

Concern about foreign corrupt practice is at least as old as Cicero’s ancient Roman concern that political
men and generals were going to dissipate and destroy the empire by their greedy and immoral efforts to
make money out of foreign countries. Edmund Burke’s long struggle to bring Warren Hastings to trial
in connection with the corrupt activities of the British East India Company in the 18th century manifests
similar concern. But in both of those cases, the attacks on foreign corrupt practice were prosecuted under
laws which envisioned only domestic jurisdiction. Buying into that intellectual template, most modem
nations have passed laws which proscribe the corruption of their own public officials. But the US FCPA
broke new conceptual ground in 1977 when it sought to extend the reach of its domestic laws into foreign
theatres by proscribing certain payments to the officials of foreign countries.

A The US FCPA

The US FCPA! has two main elements: first it amplifies the transparent accounting requirements which
originated in the Securities Exchange Act 1934 (US) and gives them multinational application where
US corporations are concerned and secondly, it criminalises the bribery of ‘foreign officials’. While
foreign observers may be inclined to dismiss the transparent accounting requirements as generality or
mere gloss upon the substantial anti-bribery provisions, in practice they form an integral part of DoJ and
SEC prosecution strategy. That is because it can be difficult to prove the bribery offences since many
elements of those offences take place overseas and in secretive settings. But all US corporations have to
file accounting documents with the SEC and if they have omitted material payments or mis-described
those payments, when challenged with accounting or reporting irregularity, they can do little more than
defend with ‘mea culpa’ responses.'® The SEC uses the transparent accounting requirements as a coverall
prosecution backstop, analogous to the use of the 1872 mail and wire fraud statutes,!® to prosecute all
manner of scams since the 1960s and 1970s.

The 1998 amendments to the ‘foreign official’ section of the statute reflect the practical difficulty the
US had encountered in sustaining prosecutions involving foreign players. It also signalled the increased
interest which the US federal authorities were to take in combating international bribery in the future.
While the 1998 amendments did not add a lot of teeth to the enforcement tools and definitions already
provided in the original 1977 legislation, they did extend the reach of the legislation beyond foreign
officials to anyone else who was involved in a foreign corrupt practice which touched the US in some
way. But the domestic 1998 amendments to the US FCPA were not the primary focus of the change to
foreign corrupt practice prosecution and enforcement that year. Rather, those changes were the final step
that US enforcement authorities had long perceived were necessary if the US was ever to be effective
in its efforts to criminalise and prosecute foreign corrupt practice which touched and damaged US trade
and economic interests. Domestic legislation alone would not suffice. The proscription of foreign corrupt
practice had to become a legitimate international concern.

The effort to criminalise foreign corrupt practice internationally began with first steps to craft an
OECD Convention in 1989.'7 The 1998 amendments to the US FCPA purposely coincided with the US
signature and ratification of the OECD Convention on Combating Bribery of Foreign Public Officials
in International Business Transactions (the ‘OECD Convention’). That Convention is discussed in
more detail below. The OECD Convention was the real harbinger of sea change in foreign corrupt
practice enforcement and was promoted by the US for that purpose. Since 1998, the US has been able
to formally requisition assistance from the foreign countries which have signed the OECD Convention
when necessary to prosecute offences under its domestic FCPA legislation. From 1977, it was always
an offence for any officer or employee of an issuer of securities (in effect, a US public listed company)
to corruptly influence or induce a foreign official in violation of her lawful duty, to give or promise
anything of value to obtain or retain business.
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The 1998 changes to the existing US legislation:

» extended the definition of foreign official to include an ‘officer or employee of a public international
organisation’ instead of just the officers and employees of foreign governments, departments,
agencies or instrumentalities’;

* added actually ‘securing any improper advantage’ to the original offences of ‘influencing’ and
‘inducing’;

» clarified that corruption done outside the US was still actionable even if not done through ‘the mails
or any means or instrumentality of interstate commerce’;

» extended the availability of the ‘facilitating payments’ and ‘affirmative defences’ previously only
available to public companies,'® to other corporations and individuals resident in the US; and

» enabled the prosecution of overseas corporations and foreign nationals who advanced a corruption
plan while they are in the US."

What really happened in 1998 is that the US completed an agenda which began in the 1980s; thereafter
the DoJ and SEC were finally able to get serious about enforcement. The International Bribery and Fair
Competition Act 1998 was passed and signed by President Clinton on 10 November 1998 after the US
signed the OECD Convention on 17 December 1997 and the US Senate approved and advised ratification
of that Convention on 31 July 1998.2° Since that time, the assigned FCPA teams within the DoJ and SEC
have been strengthened and directed to aggressively pursue offences. But neither of those teams have
been given the power to suspend or debar corrupt corporations and individuals from being US government
contractors, that power rests with the relevant procuring agencies.?! While the suspension or debarment
of any contractor by any US government agency adds that contractor to a register maintained by the
Excluded Party Listing Service (EPLS)* and prevents any other US federal agency from contracting
with that contractor,” exceptions can be, and self-evidently are, negotiated. While the additional US
Federal Government’s Federal Awardee Performance and Integrity Information System (FAPIIS)* has
been ‘developed to maintain “specific information on the integrity and performance of covered Federal
agency contractors and grantees™’,* it is noteworthy that ‘[s]ix of the 10 most prolific contractors with the
US Government, including the Lockheed Martin Corporation, The Boeing Company, General Dynamics
Corporation, Raytheon Company, L-3 Communications, and BAE Systems, [have] either violated the
FCPA or engaged in activities that allegedly implicate the FCPA’s antibribery provisions’?® and have not
been sanctioned with debarment or suspension. The mixed message which flows into the world from this
fact will be discussed in Part III.

B The OECD Convention on Combating Bribery of Foreign Public Officials in

International Business Transactions

The OECD convention shows the imprimatur of US influence and that was confirmed by President
Clinton when he signed his amendments to the US FCPA in 1998. He said:

This Act makes certain changes in existing law to implement the Convention on Combating Bribery
of Foreign Public Officials in International Business Transactions, which was negotiated under the
auspices of the Organization for Economic Cooperation and Development (OECD) ... The United
States has led the effort to curb international bribery. We have long believed bribery is inconsistent
with democratic values, such as good governance and the rule of law. It is also contrary to basic
principles of fair competition and harmful to efforts to promote economic development ... The
OECD Convention — which represents the culmination of many years of sustained diplomatic effort
— is designed to change all that. Under the Convention, our major competitors will be obligated
to criminalize the bribery of foreign public officials in international business transactions ... The
United States intends to work diligently, through the monitoring-process to be established under the
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OECD, to ensure that the Convention is widely ratified and fully implemented. We will continue our
leadership in the international fight against corruption.”

President Clinton’s speech is not empty rhetoric. One cannot read the OECD Convention without being
impressed by the US influence. The definitions of the offence of bribery and of who constitutes a foreign
public official, mirror the language of the US FCPA, including the correlated adjustment to the US
FCPA which added the ‘officials or agents of public international organisations’ at the time when the
OECD Convention was first signed. That correlation is clearly not a fault. If bribery and corruption are
to be successfully criminalised around the world in a manner which will best facilitate international
cooperation in the resulting enforcement efforts and prosecution, then loopholes will be reduced to the
extent that the legislation in different countries is synchronised.

The drafters of the OECD Convention evidently had some difficulty with proposed US prosecutorial
technique and discretion. While the core of Article 5 states that nation parties ‘shall not be influenced by
considerations of national economic influence, the potential effect upon relations with another State or
the identity of the natural or legal persons involved’, that required commitment is diluted by the opening
sentence of the same Article which states that ‘[i]nvestigation and prosecution of the bribery of a foreign
public official shall be subject to the applicable rules and principles of each Party’. It appears that the
US did not want the Convention to dictate prosecution methodology, since they already knew that their
pragmatic plea bargaining approach was viewed with scepticism in a number of OECD nations.

The cultural difficulty underlying comparative prosecution methodology is highlighted by the official
commentary on Article 5 of the Convention adopted by the original Negotiating Conference on
21 November 1997. That commentary confirms the core of the Article by stating that ‘the independence
of prosecution ... is not to be subject to improper influence by concerns of a political nature’. But despite
the concern about improper political influence, both the language of Article 3 about sanctions, and the
official commentary on its fourth paragraph, do not require the disqualification of bribers from public
procurement processes. Rather Article 3 says only that OECD members should ‘consider the imposition
of additional civil or administrative sanctions upon a person subject to sanctions for the bribery of a
foreign public official’. The commentators explain that ‘temporary or permanent disqualification from
participation in public procurement or from the practice of other commercial activities’ were prominent
‘[a]mong the civil or administrative sanctions other than non-criminal fines which might be imposed
upon legal persons for an act of bribery of a foreign public official’. However, such civil impositions
are the last sanction listed and the final text of the Convention does not require the imposition of such
disqualification and in the US as noted above, the power to impose such bans has not been placed in the
hands of the prosecutors.

Still, the OECD Convention has galvanised some of the most powerful economies in the world into
legislating against bribery and corruption and into cooperation with the US in multinational prosecutions.
Part of the reason why the OECD Convention holds the attention of its member states is its ‘system of
private peer review [which] ... subjects signatory nations to periodic reviews by teams of specialists
from at least two other states’.?® The Munich Prosecutors Office in Germany (Germany being listed in
the Annex to the Convention as the second largest exporter in the OECD only slightly behind the US
itself), has substantially cooperated with the US in the prosecution of Siemens AG, and both countries
shared the $1.6 billion in penalties that were extracted® in the largest successful enforcement action in
the world so far.?® Similarly, the US Dol ‘worked with British authorities on matters involving BAE*!
which resulted in a $400 million fine, the third largest fine in the world to date.’> However, again, BAE
has not been debarred from either UK or US procurement contracts because debarment could ‘ruin BAE,
which employs more than 100,000 people and is the biggest supplier to the British Armed Forces’.*

But it was not until after the US arrest of former British solicitor Jeffrey Tesler* that the UK seem to
have committed to update their anti-corruption legislation to the OECD standard. Tesler was arrested
in London in February 2009,% extradited to the US after a long fight*® and eventually signed a plea
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agreement with the US prosecutors under which he agreed to disgorge more than US$148 million from
a multitude of international bank accounts.’” He had assisted Kellog, Brown and Root, a Houston based
firm, ‘to steer bribe money ... to Nigerian officials to win more than $6 billion in contracts for liquefied
natural gas facilities’.*® The updated UK legislation, the Bribery Act 2010 (UK), came into effect in June
2011 and coincided closely with Tesler’s eventual appearance and plea agreement in a Houston court.*

In its core provisions, the OECD Convention obliges signatories, and invites other states to join
signatories, in agreeing:

* to criminalise the bribery of foreign officials;

* to punish all legal persons complicit with dissuasive criminal and non-criminal sanctions;

* to enlarge statutes of limitations to allow adequate time in which to investigate and prosecute
corruption offences;

* to require transparent accounting by all legal persons and to prohibit the establishment of off-the-
book accounts and the use of other false documents to hide bribery; and

* to cooperate with other party nations with extradition treaties to ensure successful prosecutions, bank
secrecy practices notwithstanding.

The OECD has not left the fight against Bribery to the words of the Convention since 1997. There
have been many different kinds of follow up as anticipated in Article 12, including recommendations
adopted since® to further combat the bribery of foreign officials in December 2006,* and May* and
November 2009.* Demonstration that the recommendations have been taken seriously is manifest again
in the passage of the Bribery Act 2010 (UK) and in Australia’s 2011 release of a discussion paper to
solicit public comment on whether the Australian Government should legislate to remove the facilitation
payments defence from its existing foreign anti-bribery legislation. Annexure 1 to the November 2009
Recommendation also shows that the OECD secretariat is alert to the jurisprudential issues which arise
as corruption prosecutions are undertaken. By way of example, it now advises party states to implement
Article | ‘in such a way that it does not provide a defence or exception where the foreign official solicits
a bribe’.* However, it is not yet clear whether any form of duress will negative [sic] the intent which is
still a necessary element of corruption charges under most of the legislation which has been passed in
response to state obligations under the OECD Convention. But the clear intent of the Convention is to
discourage foreign bribery with a fear factor which will outweigh the intimidation that may be exerted
by corrupt officials in countries which have not signed the Convention.

C The United Nations Convention Against Corruption

The United Nations Convention was adopted on 31 October 2003 in Yucatan Mexico* and came into
force on 14 December 2005; 90 days after Ecuador became the 30th country to ratify it.*® The UN
Convention is a much more ambitious project than the OECD Convention. It seeks to eliminate every
kind of corruption (not just that which involves foreign public officials) and to provide member states
with guidance on how to begin their fight both domestically and internationally. It sets out why UN
member states should want to fight corruption (see Kofi Annan’s introductory statement when the
Convention was first adopted),?” describes in general terms the legislative measures so far considered
likely to be effective in identifying and criminalising corruption and then encourages and in some cases,
obliges State Parties to establish identified criminal offences with the infrastructure considered necessary
to make them work. It then sets out how State Parties should cooperate when offenders against the
‘crimes created’ are subtle international conspirators.

Kofi Annan was hopeful when he introduced the Convention, but one senses he was under no illusions
that meaningful implementation would be the work of several lifetimes. As mentioned in the introduction
to this essay, he considered the requirement that ‘Member States ... return assets obtained through
corruption to the country from which they were stolen’ was a breakthrough.*® But the fourth session of
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the Conference of the State Parties to the Convention convened in Marrakech 24-28 October 2011,%
noted many difficulties and implicit slow progress because it is difficult to ‘establish ... [and prove] a
link between proceeds of corruption in the requested State and the crime committed in the requesting
State’.™ Indeed, it is difficult to imagine, no matter how good the international cooperation is, how one
could ‘establish title to or ownership of property acquired through the commission of an offence’! and
‘to pay compensation or damages to another State Party that has been harmed by such offences’.’> This
is because when a bribe is paid, the most likely owner of the moneys corruptly paid is the corporation
whose executive paid the bribe and not the foreign government whose official received a contractually
undisclosed additional payment in return for the influence which resulted in the award of the relevant
business. To make either that foreign government or the home government of the corporation whose
official gave the bribe, the legal owner of the property which constituted the bribe or the profit that
resulted from its payment, requires very careful drafting indeed. It would be easier to agree a regime
for recovering the bribe and the resulting profit and the allocation of same between the State Parties
involved; such an allocation regime would also do away with the need to prove how the two State Parties
concerned were harmed by the relevant offences.

But despite these complexities and the problems one can readily see in the reports of the four succeeding
conferences of the State Parties,** the UNCAC has clearly increased international commitment to fight
corruption and the proliferation of Anti-Money-Laundering and Counter-Terrorism instruments around
the world since 2003 are well known to all commercial lawyers. Indeed, even lay persons opening new
bank accounts since 2003 recognise that they must provide much more personal identification than
was required in the 20th century before they could do so. Thus in this respect, Kofi Annan was surely
correct when he referred to the United Nations Convention against Transnational Organised Crime as
a ‘landmark’** and he was also correct to expect that these instruments together™® would make it more
difficult for corrupt officials ‘to hide their illicit gains’.%

D The Bribery Act 2010 (UK)

Like the UNCAC, the new UK legislation is not limited to foreign bribery, and in the process of creating
a national and international bribery code for all the countries comprising the UK, the requirements
of the OECD Convention have all been implemented. However, there are some novelties, including
an exception which may dilute the overall credibility of the new legislation in the third world; that
exception is s 13’s carve out of approved bribery payments by spies and soldiers on active duty. But
unlike the practical exemption of high value corporations and military contractors from the reach of all
possible sanctions in the US, the carve out in the UK legislation is transparent. The UK has not gone as
far with the extra-territoriality of its jurisdiction as the US FCPA since even the new legislation would
not have allowed the successful US proceedings against Jeftrey Tesler if he was not British or a British
resident.”” The difference under s 78dd(3)(f) of the US FCPA is that ‘any natural person other than a
national of the United States’ is fair game if that person or anyone acting on her [sic] behalf, ‘ma[d]e
use of the mails or any means or instrumentality of interstate commerce’ to further a corrupt payment.>®
However, the British legislation can still reach corrupt activities that have no connection with the UK
as is the US position.*

The requirement that the prosecution prove intent in UK legislation is more obvious than in the US
FCPA; s 6(2) of the Bribery Act 2010 (UK) says that a briber must ‘intend to obtain or retain business
or’ (italics added) a business advantage. Under the FCPA, the prosecution must prove the accused
‘corruptly’ offered a bribe ‘in order to assist ... in obtaining or retaining business’.®! It is arguable that
the use of the word ‘corruptly’ begs the question of whether the payer of the bribe intended the payment
just a little; it implies that a payment made to a foreign official is either corrupt or not corrupt, whereas
there may be other explanations for a payment which are less than wholly corrupt. While good defence
lawyers will still be able to insist that intent be proven under the US formulation of the crime, the recent
OECD recommendation that Article 1 of the Convention be implemented ‘in such a way that it does not

Volume 7, Number 2 45



International Network of Customs Universities

provide a defence or exception where the foreign public official solicits [the] bribe’,®* confirms that there
is pressure to remove all possible defences including those which may arise by virtue of common law
when a defendant can suggest some other motive for a payment than that required by the statute.

Both the reluctance to go all the way and claim US-style extra-territorial jurisdiction and the retention
of a requirement to clearly prove good old fashioned criminal intent as an element of crime in the
new UK law, manifest either a conservative wish to stick with well established drafting rules, a greater
commitment to the rights of a person accused of corruption than exists in the US, or both. The resulting
implication that the US is willing to sacrifice even foundational democratic human rights in the quest
for ‘fair competition’® is one more irony which will make it harder to convince the developing world
that the anti-corruption push is anything more than a Trojan horse to enable the better marketing of
imperialist US business interests.

The other novelty in the new Bribery Act 2010 (UK) is not so much the requirement in s 10 that no
prosecution can be launched without the consent of the Director of Public Prosecutions (or equivalent
officer), but the repeated requirement that such office-holder must make that decision to prosecute
personally. That requirement can be the subject of a number of different interpretations including the most
obvious one that the decision to prosecute should not be the mere rubber stamping of a recommendation to
prosecute by a subordinate. But in the context of the OECD Convention and subsequent recommendations
it seems more likely that this repeated provision is the UK’s best effort to ensure that its foreign bribery
prosecution decisions are made by officials completely independent of contemporary national political
or economic interests; however, it remains to be seen whether the formula will work or not. What seems
implicit in the requirement is that the relevant prosecuting office holder is considered to have a fiduciary
duty to act in a certain way. The current English Director of Public Prosecution, Keir Starmer QC, is
reassuring when he states:

I am separated from Government through the device of superintendence. Ever since the infamous
Campbell case in 1924, the right of the Law Officers of the Crown and the DPP to reach their
decisions without political interference has been held inviolate ... the Protocol that I and others signed
with the Attorney General in July of this year [2009] ... set[s] out publicly for the first time the
independence of the public prosecutor to take decisions in individual cases.

No Government may instruct me as to what to do: neither by the same token, can any member of
the public. The public prosecutor’s sole responsibility is to see justice done and it is this element of
impartiality; of independence; of non- alignment with any vested interest; that provides the public
prosecutor with the strength to take difficult decisions.®

Starmer does admit superintendence by the Attorney-General who is a government officer accountable
to parliament;* he notes that he feels a duty to ‘public interest factors ... that ... reflect current social
attitudes’;* and he notes that the discretion necessarily vested in prosecutors ‘can mask corruption and
malevolence’.®’

There is however, no requirement that he take account of his country’s international economic or political
interests when he makes ‘prosecute or not to prosecute’ decisions. And it is the independence of these
decisions which are a large concern when we review the exercise of the prosecutorial discretion manifest
in settlement of FCPA cases in the US. Starmer’s further talk of ‘tempering justice with mercy; acting
out of compassion;*® his commitment to transparency,® his asserted commitment to and understanding
of the human rights set out in the European Convention on Human Rights,” his willing submission
to new judicial oversight”' and his allegiance to justice itself’”” — all provide one with a sense that the
international public can be fairly comfortable with his independence and his separation from national
economic and political interest factors. However, just as the DoJ and SEC prosecutors in the US do not
have authority to bar corrupt contractors from future government procurement contractors, so in the
UK it is not evident that the Director of Public Prosecutions has any significant input into decisions
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whether corporations and individuals prosecuted or convicted as bribers should have or retain access to
future British government contracts. And it is evident that BAE retains such access though effectively
convicted of an FCPA crime which resulted in a US$400 million fine.”

E The Criminal Code of Australia and the Bribery of Foreign Olfficials

Like the new UK legislation, the Australian Criminal Code covers both domestic and international
bribery but Division 70 relates specifically to the bribery of foreign officials and was enacted by the
Criminal Code Amendment (Bribery of Foreign Public Officials) Act 1999 as Australia’s response to its
obligations under the OECD Convention.™ Like the FCPA and the Bribery Act 2010 (UK), the Australian
legislation ‘addresses ... the supply side of the international bribery equation’” but leaves the demand
side relatively untouched.” Like the UK legislation, it implements the OECD Convention directives
closely and follows the US language in many respects. But unlike the FCPA, the Australian legislation
explicitly requires that the objectionable offer of benefit be made ‘with the intention of influencing’”’
(italics added) the relevant official ‘to obtain or retain business’.”

The Australian legislation includes a longer list of those who constitute foreign public officials and
includes the employees and office holders of ‘public international organisations’,” the change made
to the US FCPA in 1998 to reflect the heightened requirements of the OECD Convention. But though
the Australian definition expressly includes ‘member([s] of the ... judiciary or magistracy of a foreign
country’® in its more exploded style of definition, such judicial officers are also included in the US
and UK definitions.®! For practical purposes, these differences are only differences in drafting style.
The US statute includes bribes to party officials and candidates for future political office® and it is not
superficially obvious that bribing such officials would offend either the UK or Australian legislation.
For in the UK ‘foreign public official’ includes only ‘an individual who exercises a public function for
or on behalf of a country or territory ... or for any public agency or public enterprise of that country or
territory’.%* And similarly, the Australian legislation includes only an ‘individual who holds or performs
the duties of an appointment, office or position under a law’, (italics added) custom or convention ‘of a

foreign country or of part of a foreign country’.®

There are differences in drafting style are when it comes to proving the required intent or corrupt
knowledge which constitute the bribery offence. In the US legislation, that is spelled out in the definition
of what constitutes ‘knowing’.% ‘If [a] person is [either] aware ... or ... has a firm belief of corrupt conduct
or that it ‘is substantially certain to occur’, that person ‘knows’ sufficiently to be proven guilty of corrupt
conduct unless ‘the person actually believes that [the] circumstances [which enabled the bribery] do ...
not exist’.* These rules of interpretation apply whether the defendant is an individual or a corporation.

In Australia, Division 12 of the Criminal Code identifies ‘fault elements other than negligence’®” which
will subject bodies corporate to criminal liability, but with modifications made necessary because they
are not individuals.® Thus a body corporate can be criminally liable:

» if it was negligent or reckless in failing to prevent the payment of a bribe;

» ifiits corporate culture encouraged, tolerated or led to the payment of the bribe, or

« if it simply failed to create and maintain a culture in which compliance with anti-bribery law was
required.®

These heightened and arguably strict liability” requirements are not imposed on individuals and this
again marks a contrast with the US position. The UK anti- bribery legislation is not as harsh towards
corporations concerning foreign corrupt practices as the Australian Criminal Code, but it does create an
additional corporate offence that does not apply to individuals. That arises when the body corporate has
not set ‘in place adequate procedures designed to prevent persons associated with [the body corporate]
from undertaking’ corrupt conduct.”!
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Australia has been obedient in following the wishes of its ally, the US, in implementing foreign corrupt
practices legislation,” and similarly has not automatically acceded to the OECD suggestion that the
facilitation payments defence should be removed from its legislation.”® Rather, it has released a discussion
paper for comment from the Australian public before deciding whether and how to implement the OECD
recommendation.

The main reason why that discussion paper suggests that the facilitation payments defence should be
removed is so that Australia returns to compliance with international treaty obligations and because
the continued existence of the defence is inconsistent with other international laws to which Australian
companies are now subject.” The reasons for retaining the facilitation payments defence® are all said
to be premised in corruption.”® Other remedial measures proposed to make the Australian legislation
compliant with the UNCAC and the most recent recommendations under the OECD Convention,” all
manifest the wish to make the worldwide legislation consistent but also to make successful prosecution
easier. In particular, proving foreign bribery would be easier if the prosecution did not have to prove
that a bribe was offered to influence a specific individual. That does not seem objectionable, but the
discussion paper downplays duress as a factor in some foreign bribery when it says that:

[r]esearch and the reported experiences of a number of companies demonstrate that refusing to pay
public officials can result in savings and reduced delays as demands for payment can decline when a
business is known to be a ‘non- lucrative’ target.”®

The discussion paper also acknowledges that ‘large businesses have greater bargaining power to refuse
demands’,” but discounts the serious anxiety that can arise when a corporate official is asked for even
a small and supposedly legal payment at a third world airport. While a corporate official will probably
doubt the legitimacy of the requested payment, the prospect of detention in an unsavoury place surely
negatives the moral culpability of such a facilitation payment in lay minds. Yet this natural moral
response is ignored in the international drive to make prosecution easier. In the long term, laws need a
sound moral base if they are to obtain and retain their credibility with those whom they are enacted to
protect and control.

IIT The philosophical foundations for anti-corruption law

The Preambles to the OECD Convention and the UNCAC and Kofi Annan’s foreword to the latter,
adequately set out why the world has come to realise and now fights against the evil of corruption. The
OECD Convention Preamble states that:

[B]ribery is a widespread phenomenon in international business transactions, including trade and
investment, which raises serious moral and political concerns, undermines good governance and
economic development, and distorts international competitive conditions.'®

The OECD thus ‘consider[s] that all countries share a responsibility to combat’!®! corruption. This
justification for the Convention was restated word for word in the most recent Recommendation adopted
by the OECD’s Council for the Convention’s implementation on 26 November 2009.!%2 Before the
Convention was adopted in 1996, the OECD’s Development Assistance Committee on 6-7 May 1996
had recorded their ‘concern with corruption’ as follows:!%

* it undermines good governance;

* it wastes scarce resources for development, whether from aid or from other public or private sources,
with far-reaching effects throughout the economy;

* it undermines the credibility of, and public support for, development co-operation and devalues the
reputation and efforts of all who work to support sustainable development; and

* it compromises open and transparent competition on the basis of price and quality.'®
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The Preamble to the UNCAC says that ‘[t]he State Parties to the Convention’ have prepared it because
of many concerns including their:

Concern ... about the seriousness of problems and threats posed by corruption to the stability and
security of societies, undermining the institutions and values of democracy, ethical values and justice
and jeopardizing sustainable development and the rule of law,

Concern ... about the links between corruption and other forms of crime, in particular organized
crime and economic crime, including money-laundering,

Concern ... about cases of corruption that involve vast quantities of assets, which may constitute a
substantial proportion of the resources of States, and that threaten the political stability and sustainable
development of those States [and because they were]

... [c]onvinced that the illicit acquisition of personal wealth can be particularly damaging to democratic
institutions, national economies and the rule of law.!%

The theme is not only that corruption undermines economic growth and the opportunities that proceed
from growth, but it undermines human confidence that a truly just society can ever be achieved. If
corruption is not systematically addressed, increasing despair that legal and social justice can ever be
achieved, could see the whole world descend into a state of endless crime and violence.'” The case
for answering corruption is the more pressing in the 21st century because all nations are increasingly
connected in the global village. While some of the least corrupt nations have historically been insulated
from the havoc wrought by endemic corruption in other nations, without commitment to spreading the
economic virtues which enhance confidence and development, there is significant risk that corruption
could spoil the economies of even those nations which have achieved significant levels of law obedience
in the past.!”

Certainly the world understands that no nation can achieve significant economic growth to enhance the
living standards of the majority of its citizens where a favoured few steal assets and distort genuinely
free enterprise with bribes to secure and retain business. But while there is no doubt that the world
understands both the danger that corruption poses and the pressing need to eliminate it, this essay has
raised questions about the effectiveness of existing supply side international legal efforts to criminalise
corruption. Some of those questions may arise as matters of pure cultural difference,'® but some anti-
corruption enforcement practices raise compelling questions about the underlying integrity and legitimate
purpose of the OECD and UNCAC Conventions.

At core, as the UNCAC, the Bribery Act 2010 (UK) and the Australian Criminal Code recognise,
corruption is a two part equation; for corruption to prosper there has to be both a bribe supplier and a
bribe requestor. While all three of these instruments recognise both sides of the equation, they and the
US FCPA have really only tackled the supply side of the equation to date. Certainly the anti-bribery laws
of the UK and Australia proscribe domestic demand side corruption as well. But it is the demand side
of the corruption equation in foreign countries with a culture of ‘grand corruption’!® that needs to be
effectively addressed. Though the OECD Convention is completely focused on supply side corruption,
the UNCAC is not and recognises the need for all nations to ratify and adopt its commitments.

Those UNCAC commitments include: promises to develop laws and policies against all corruption;'®
the development of law and other measures to criminalise all forms of corruption for corporate and
natural persons including the obstruction of justice;'"" enlarging statutes of limitation to ensure there
is adequate time to investigate and prosecute corruption offences which can be notoriously difficult to
prove;''? passing laws that enable the freezing, seizure, confiscation and tracing of assets and funds used
in or received from offences accepted under the UNCAC;!" passing laws and developing programs that
protect witnesses, experts and victims;''* creating mechanisms that overcome the obstacles created by

bank secrecy laws;'"® cooperation with other State Parties as they seek to investigate and prosecute their
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own laws against corruption;''® and the development of laws and methods that enable the recovery of
ill-gotten or ill-used assets."” The UNCAC also anticipated the need to provide technical support to State
Parties that could not do all these things by themselves,'"® and the UN Office on Drugs and Crime has
even provided a legislative guide to assist all State Parties in the implementation of the Convention.'”

But outside the US, there is little evidence that corruption investigation and prosecution is gathering
pace. Certainly Germany'? and the UK!*! have cooperated with the US in some of their international
investigations, but even in those two countries, there have been very few investigations resulting in
prosecutions outside of those prompted by the US.'?? The recent Australian discussion paper which
discusses whether Australian foreign corrupt practices law should be tightened, admits that the Australian
authorities have commenced only two prosecutions and that they are incomplete.!'? In its 2010 Guide to
Foreign Corrupt Practices Law,'?* a British-based multinational law firm discussed the approach taken to
enforcement in 15 countries. It reported that investigations into foreign corrupt practices were occurring
in Belgium, France, Germany, the Netherlands, Poland, Spain, Sweden, the UK and the US, but that
successful prosecutions had resulted in only Germany, Spain, the UK and the US.'* In 2006, Poland
created ‘a new powerful anti-corruption agency to fight corruption and the current government aims to cut
back bureaucracy which is seen to be a root of corruption’ and though there are ‘numerous investigations

... underway ... [Linklaters] are not aware of any successful prosecutions for foreign corrupt practices’.!*

In The People’s Republic of China, ‘prosecutions are not uncommon’ for ‘domestic bribery ... in
conjunction with the efforts being made by the Chinese government to build a credible market system’,
but ‘to date, no prosecutions have been brought in the PRC for foreign corrupt practices.”” However
this last report predates the successful prosecution of ‘four employees of the Australian mining company
Rio Tinto (including one Australian citizen). China originally accused the four ... of espionage, but those
charges were reduced to allegations of commercial bribery and stealing trade secrets stemming from Rio
Tinto’s negotiations with Chinese officials over iron ore prices’.!”® Warin, Diamant and Pfenning report
further that:

Chinese authorities are increasingly enforcing laws punishing corruption in business and government.
Between 2003 and 2008, China convicted more than 120,000 people for corruption-related crimes.
This figure marked a 12% increase from the previous five-year period. Notably, of the 120,000
convicted, 4,525 were government officials above the county level, a 78% increase from the previous
five years ... China prosecuted 6,227 cases of domestic commercial bribery involving 1.65 billion
yuan (about $242 million) in 2008, which marked a small decline from 2007, in which authorities
handled 7,450 cases of commercial bribery involving 2.12 billion yuan (about $310 million). In the
largely government-owned banking sector, an extensive audit, completed in January 2008, revealed
445 cases of irregularities or misconduct, involving nearly 860 billion yuan (about $126 billion), and
led to termination of 177 bank managers.

Whether these eye-popping figures — all released by the government and largely unverifiable — reveal
amplified enforcement, increased corruption, stepped-up public relations efforts, or a combination of
these is impossible to determine, but it is clear that the Chinese government continues to roll out new
initiatives in its fight against corruption ... the increased prosecution of senior government officials is
undeniably the most visible aspect of the Chinese corruption crackdown.'?

Some will be inclined to discount these reports garnered from PRC government sources as spin designed
to reassure the West that China is a safe place to invest. But the perception of spin and the Chinese
focus on convincing the West that it is serious about fighting corruption, also demonstrate that there
are two sides to the issue of culture in the corruption equation. For just as the West is sceptical about
the reliability of the Chinese focus on corruption fighting, so the rest of the world is sceptical about the
West’s reasons for its war on foreign corruption. In the case of China, sceptics think that China is willing
to manufacture statistics to encourage Western business. In the case of the US in particular, many less
developed nations will observe President Clinton’s transparent endorsement of the OECD Convention
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because it encourages ‘fair competition ... [and will oblige] our major competitors ... to criminalize the
bribery of foreign officials’*® with an understanding nod. That is because, for better or for worse, the
US is widely perceived as being obsessed with money and business to the extinction of all other values.
But if that perception is fair, and even if it is not, given that ‘perception is reality’, what should the US,
other developed nations in the West and the umbrella international institutions which are interested in
eliminating foreign corrupt practices do about it?

A Adverse Perceptions of Anti-Corruption Laws

The suggestion that ‘corruption is just a culturally different way of doing business’ has been noted
previously from Gayle Hill.”*' And there is a sense in which this suggestion resonates with the idea that
human rights do not comport with ‘Asian values’ and may thus be regarded as one more example of
western cultural imperialism.'*?> But though China and some other countries do not accept that western-
style human rights are universal values, China’s war on domestic corruption does seem to demonstrate
that it has accepted that corruption is universally bad for business.'** But that does not mean either that
China agrees with everything the US and the West do with regard to fighting corruption'** or that the
rest of the world is ad idem with the West and the US on fighting corruption either. Indeed, it is possible
that the nations which have not signed on to the OECD Convention in particular are sceptical of the
moral integrity of the law and contemporary enforcement practices. Issues likely to promote scepticism
include, first that save in the case of the US, foreign corrupt practice investigations and prosecutions
do not demonstrate a high degree of commitment to this war. It is not possible to single out a single
reason for that lack of commitment, but it does seem reasonable to infer that those nations that have
sought to implement the OECD Convention and UNCAC are not finding their resulting laws easy to
investigate, prosecute or enforce. Secondly, even though the OECD Convention expressly stipulates that
‘considerations of national economic interest, the potential effect upon relations with another State or the
identity of the natural or legal persons involved’'* are to be excluded from prosecution decisions, it is
self-evident that national economic interest is having considerable influence upon enforcement practices.
Thirdly, none of the funding realised from fines and disgorgement penalties in the US has been made
available to assist other nations with education and enforcement such as might address such corruption
from the demand side of the corruption equation. Finally, no major western corporation ‘found guilty’ of
foreign corrupt practice has been permanently barred from all government or international procurement
contracts, if there was any sanction against procurement contract access at all.

These factors lead not only to scepticism but to cynicism for just as the West is interested in promoting
democracy and human rights values most vigorously in those areas of the world where it has significant
economic interests, so the West only seems interested in enforcing foreign corrupt practices laws when
it is profitable and when it does not compromise their national economic interests — despite the lofty
language of Article 5 of the OECD Convention to the contrary.

Justifications for such cynicism abound. Indeed it is submitted that there is not a single US prosecution
decision that cannot be explained in purely economic terms. The Green,'** Johnson and Johnson,'’
and BAE"® cases have already been mentioned. But there are many other examples. Jessica Tillipman
reports that ‘the top 10 most expensive settlements in FCPA history include eight large US Government
contractors: Siemens AG, Halliburton/KBR, BAE Systems, JGC Corporation, Daimler AG, Alcatel-
Lucent, Panalpina and Johnson & Johnson’.!** ‘[T]he companies that settled the three most expensive
FCPA enforcement actions to date, and together paid approximately $1.8 billion in fines (Siemens AG,
$800 million; Halliburton/KBR, $579 million; BAE Systems, $400 million), also obtained over $10
billion in US Government contracts in FY 2010.'* Tillipman continues and explains that:

[t]he top 10 corporate settlements total nearly $3.2 billion in fines and penalties. Fines against
individuals are similarly large. Between 1998 and October 2010, more than $2 billion in criminal
fines were imposed against individuals. This number includes several sizable monetary payouts by
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individuals, including the eighth most expensive FCPA enforcement action to date against Jeffrey
Tesler, totalling $148,964,568;'*!

and that

[F]rom 2004 to date, over $1 billion [in addition to fines] has been disgorged ... FCPA disgorgements
can total hundreds of millions of dollars as with Siemens ($350 million), KBR ($177 million), and
Snamprogetti ($125 million).'*

Paul Carrington makes a similar argument. He notes that:

James Giffen, an American citizen, was indicted in 2003 for bribing President Nursultan Nazarbaev
of Kazakhstan on behalf of Mobil, Texaco, Phillips/Conoco, and BP. His alleged offense gained
public attention in 2000. After four years of investigation, Giffen was charged with thirteen counts of
violating the FCPA and thirty-six counts of criminal money laundering. President Nazarbaev, who has
been a friend of American foreign policy in the Middle East, was critical of the prosecution, perhaps
sensing that he could even lose his office as a result of it. Prospective government witnesses were
even said to have received death threats. In his defense, Giffen alleged that he had been regularly
debriefed by United States government officials, and claimed that ‘by the time of the transactions
at the heart of the indictment, [he] understood himself to be working not only for the government
of Kazakhstan, but also for ... United States government agencies’ ... the trial has been repeatedly
postponed. It will perhaps be held some day, but maybe Kazakhstan is too important to the United
States for the Department of Justice to continue the case.'®

In their FCPA blog, Richard Cassin and Ethics Media 360 recorded on 13 July 2011 that:

Armor Holdings Inc, a military and law enforcement equipment company formerly listed on the
NYSE and now owned by BAE Systems agreed to pay $16 million to resolve FCPA violations arising
from bribes to secure UN contracts and covering up the payments;'*

on 27 July 2011, that:

Diageo PLC agreed to pay the SEC $16.4 million to resolve FCPA offenses that stretched over six
years and involved bribes to foreign officials in India, Thailand, and South Korea. The London-based
maker of many top liquor brands — including Johnnie Walker and Windsor Scotch whiskeys — paid
$2.7 million in bribes through subsidiaries for sales and tax benefits;'**

and on 15 September 2011, that:

Bridgestone Corporation agreed to plead guilty and pay a $28 million criminal fine for its role in
conspiracies to rig bids and make corrupt payments to foreign government officials in Latin America.
The Tokyo-based maker of marine hose and other industrial products was charged with conspiring to
violate the Sherman Act and the Foreign Corrupt Practices Act.!4

But it is not just in the US that political and economic interest can be seen as the driving force behind
the decision to prosecute, settle or not. The decision to settle the BAE case noted above was publicly
predicated upon the preservation of 100,000 jobs'* in addition no doubt, to the unstated need to retain
BAE as a viable and innovative supplier of essential military technology in the West. Paul Carrington
is critical of the political considerations which have influenced the British anti-corruption prosecution

efforts despite the prohibition in the OECD Convention. He writes that:

having recently enacted its criminal law as required by the OECD Convention, [in 2004, the United
Kingdom] initiated an inquiry into bribes allegedly paid by BAE Systems, the British weapons firm, to
secure contracts with the government of Saudi Arabia. In November 2006, it was reported that Saudi
Arabia ... threatened to break diplomatic relations with the United Kingdom if the investigation was
not dropped. The next month, the investigation was dropped after the British government determined
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that ‘the wider public interest’ ‘outweighed the need to maintain the rule of law’ ... on appeal the
House of Lords affirmed the Prime Minister’s action in calling off the prosecution.'*®

Carrington’s own cynicism is thinly veiled when he observes in conclusion that ‘[t]he Serious Fraud
Office [UK] has yet to demonstrate the will to punish the corruption of foreign officials by British firms

seeking to gain an advantage for the Office’s fellow countrymen’.!*

Why are these reports which show the influence of political and economic considerations in Western
foreign corrupt practice prosecutions likely to lead to scepticism in non-western countries and particularly
developing nations? The simple answer is that Western enforcement practices reveal an objective lack
of integrity.

First, it is the pursuit of ‘improper advantage’'® that lies at the heart of bribery; if a payment or other
inducement were legal, proper or fair, it would not constitute a bribe. The affirmative defences in the US
FCPA'™! also show that it is the impropriety of a payment which constitutes the heart of the crime. But to
non-Western eyes, the payment of money to settle a bribery case looks just like the payment of another
bribe. And from a moral perspective, it is no answer to say that the settlement payment is different
because it was legal. Why was it legal? Because it was paid to a government official or department with
official approval? How is that morally different to a third-world beholder who thinks a payment to a
Prime Minister or his department is similarly a payment to an official? The perceptual inconsistency that
results is not helped when there is no non-monetary consequence to the corporation nor punitive personal
consequence for the senior corporate executives most directly involved.

Secondly, there is some justification behind the notion that the West can legislate anything it wants if
there is significant economic and political justification to do so. While some in the West still subscribe
to the theory that law must have a justification in morality to be ‘legal’, or at least to have credibility,
the positivist idea that a law is legal if it was enacted in a procedurally correct manner by recognised
lawmakers,'> is regarded as a sign of decadence in some more conservative and religious cultures. This
context undermines the general validity of western anti-corruption laws in cultures where law is only
valid if it is ‘moral’ and ‘right’.

Thirdly, and in clear deference to the idea that ‘justice must not only be done but be seen to be done’,'
Article 5 of the OECD Convention states that the ‘[i]nvestigation and prosecution of ... bribery ... shall
not be influenced by considerations of national economic interest, the potential effect upon relations
with another State or the identity of the natural or legal persons involved.">* But how does a third-world
beholder perceive the fact that most of the US government’s top 10 procurement contractors are still
alive and well despite the fact that six of them have been guilty of the payment of bribes on a scale that
few in the third world can even comprehend?'** And if principle is important, why is it that the English
House of Lords would uphold Tony Blair’s decision to call off the prosecution of BAE after Saudi
Arabia threatened to suspend diplomatic relations with the UK if the prosecution continued?'*® Though
the OECD Convention conceded that investigations and prosecutions must be ‘subject to the applicable
rules and principles of each Party’,'s” where there is no trial and no visible punitive consequence to major
corporations, no one in the third world is convinced that western corrupt practice enforcement is about
justice. While imprisonment has resulted in some cases, it is only ‘the little guys’ and foreigners that
seem to take those falls.

Fourthly, if the West is really serious about eliminating bribery and corruption, how is it that so little has
been done to combat bribery on the demand side of the corruption equation? It cannot be about money
because it is very clear that there is plenty of money which could be tapped to pay for demand side
education and enforcement. Why is it that the OECD is not highly visible in promoting for example,
education programs that criminalise corruption at all levels all over the world — and why are they not
providing expatriate mentors who could help build capacity in third-world prosecution teams feeding off
whistleblowers encouraged by rewards flowing from successful prosecutions?
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The answer to all these questions lies in the obvious insight that there are economic and political limits
to the interests of the West and those limits have little connection with universally recognised standards
of morality despite pretensions to the contrary.

IV How can we effectively fight corruption on both the demand and
supply sides of the equation?

In the introduction to this essay, I summarised that ‘law and policy makers in the first world have much
work to do if they are to convincingly educate hearts and minds through the whole world that bribery and
corruption are evil crimes which simply must be eliminated’. The idea that the engineering of successful
societal change depends upon popular understanding and acceptance of the relevant laws is well known
in the West. There is a large body of literature about the connection between the acceptance of law and
its enforceability in many disciplines including legal theory and sociology. But it is more recently well
known because of the West’s invasion of Iraq to depose Saddam Hussein so as to neutralise or destroy his
weapons of mass destruction. To successfully rebuild Iraqi society with democratic principles overlaid
upon traditional values, all the participants in the law reform process recognised it was necessary to win
the hearts and minds of the people. But this understanding seems to have been largely ignored where the
implementation of the OECD Convention and the UNCAC are concerned.

While the UNCAC fully recognises that corruption has both a supply and a demand side, international
enforcement emphasis seems focused on the supply side in the developed OECD nations. That perception
may be the simple result of the volume of sensational press reports in West. However, the western nations
which have passed anti-corruption legislation are more inclined to cite their OECD obligations than
those that arise under the UNCAC. Further, the legislation from the US, the UK and Australia discussed
in this article, clearly respond to the mandates of the OECD Convention and all three countries have
adopted OECD language with primary focus upon the supply side of anti- corruption enforcement. But
at least in part this criticism is unfair. It is unfair because each of these three nations have also ramped
up their legislation proscribing domestic demand side corruption during the period since the OECD
was passed — and even the US cannot pass legislation with extra-territorial reach sufficient to proscribe
demand side corruption in other countries. So what more could be done?

A Education in ‘Demand Countries’

It is submitted that demand countries currently have neither the will nor the resource to educate
their citizens about the evils of corruption. Citizens of developed nations can readily understand the
connections between corruption and stunted economic growth and between corruption and lawlessness.
However, these connections need to be spelled out for the citizens of less developed nations before any
legislative and enforcement campaigns could gain traction. Because literacy levels are lower in most
demand countries, careful consideration needs to be given to how best to reach the people. Anti- DVD/
video piracy advertisements in developed nations are successfully displayed in movie theatres and in the
trailers for rental and domestic purchased DVDs and videos. But where the generality of the populace
do not have the resource to go to movie theatres or to rent non-pirated DVDs and videos, effective
campaigns must rely on billboards and perhaps free to air television campaigns to achieve any degree of
target market penetration.

But it is not just market penetration that must be thought about differently in the third world. Since it is
very likely that the citizens of less developed nations do not understand that foreign corrupt practices
cause extensive damage to their national economies and thus their individual standards of living, clever
advertising campaigns will need to be crafted that connect the necessary dots for third world consumers.
This is no easy task since for many in the third world, payments that are improper by western standards
are an integral part of established culture where most scramble for whatever dollars they can earn as
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unlicensed street vendors. This educational task is huge. By comparison, western efforts to criminalise
drunk driving by media education are a piece of cake. To be successful, media campaigns designed for
the third world consumption should be planned for years and decades rather than days and months. This
education is a ‘long haul’ project and it is self-evident that the developed nations have to be thoroughly
committed or it will never get off the ground.

B Re-Structured Enforcement Emphasis in the West

Mass educational campaigns will never gain traction in the third world if western enforcement practices
continue to send mixed messages. Unless the West moves to honestly implement the OECD prohibition
on economic and political influence in their prosecution and enforcement practices, it is doubtful that
any education campaign will achieve credibility in less developed nations. Therefore what? Western
nations need to start punishing the ‘important corporations’ which offend foreign corrupt practice laws
in convincing and unmistakeable ways. The most obvious missing sanction is debarment from any future
government procurement contract no matter who the offender is, how important the technology the
offending corporation has to sell or how many jobs are at stake. But it seems doubtful that any western
government will have the political courage to take such a stand. That unlikelihood and the anxiety the
suggestion causes, is a parable for the effort that will be required to change the corruption paradigm
in the developing world. For the fact that political leaders in the West would shrink at the prospect of
denying Halliburton or BAE any future government procurement contracts, demonstrates that the heart
and mind of the West is no more committed to solving the international corruption problem than are the
governments of third world countries who are thoroughly daunted by what the West expects of them
under the UNCAC. What then can be done realistically?

Paul Carrington adds a number of other suggestions. He begins by citing the Civil Law Convention on
Corruption adopted by the Council of Europe in 1999'® which obliges signatories ‘to authorize civil
actions for compensation of firms damaged by corrupt practices.!” He notes a ‘civil action brought
by a foreign government in an American court ... in 2009 by the Republic of Iraq ... against ninety-
three defendants alleged to have participated in frauds associated with the United Nations oil-for-food
program ... [in which] Iraq seeks $10 billion as compensation’.!® Carrington speculates that the case
was brought by US attorneys contingent upon success’'®' and suggests that such innovative use of US
jurisdictional reach may yet prove a useful pattern to overcome the economic and political anxieties
that western states feel when their OECD covenants say they should prosecute cases that their national
interest says they should not prosecute. !¢

Carrington’s primary idea is that the ‘relator claims’ allowed under the False Claims Amendment Act
1986 (US) and also known as ‘Lincoln’s Law’, could be used for foreign cases in the US and/or copied
in other countries with corruption problems.'®® Under this law, private citizens can bring claims on
behalf of the government against ‘those engaged in corrupt practices for harm resulting from the taking
of bribes by its officers’.!** The law is called ‘Lincoln’s Law’ because it has its roots in legislation
President Lincoln passed in 1862 after he dismissed his Secretary of War “for paying his friends twice the
market price for cavalry horses that turned out to be afflicted with ‘every disease horseflesh is heir to”.1%°
The 1986 update of this old False Claims Act imposes ‘treble damages liability on those engaged in
corrupt practices causing harm to the federal government’.'®® Carrington says ‘such private enforcement
proceedings by citizens in civil actions [are] perceived to be more effective in deterring corrupt practices
than criminal law enforcement’'®’ for a number of reasons. First, the civil standard of proof applies.
Relators are only required to prove guilt on the balance of probabilities rather than beyond reasonable
doubt.'®® Secondly, ‘private citizen-relator[s like prosecutors can] ... compel disclosure of possible
evidence’ against parties and non-parties.'® Thirdly, ‘unlike civil plaintiff[s] in England or most other
nations, [relators are] ... ordinarily not liable for the legal expenses of the defense even if he and/or the
government is unsuccessful in proving the case.' In Lincoln’s day, ‘numerous relators came forward
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in the name of the United States to pursue claims against private contractors who were proven to have
sold the army rifles without triggers, gunpowder diluted with sand, or uniforms that could not endure a
single rainfall.!”

Carrington does not address the much greater proof difficulties that arise in modem international foreign
corrupt practices cases. For example, it will be difficult for modern relators to produce such tangible
evidence as ‘triggerless rifles’. It will also be more difficult to prove that a government suffered loss
because of corrupt payments involved in the construction of a billion dollar power station than showing
the true market price of a horse in Lincoln’s Civil War America. But Carrington’s point is that whistle-
blower laws with financial incentives are a credible enforcement tool that have not been significantly
explored for potential in the foreign corrupt practices context. He does cite an FCPA case in the US
where a senior employee became a witness against his employers in return for a reduced sentence!”
and says there are ‘[mJore than a few’ recent US relator cases where the ‘relators have been able to
retire in wealth after revealing frauds on the government ... committed by their former employers’.!”
And as noted above,!” Carrington sees foreign corrupt enforcement potential if US-style contingent fee
litigation could be exported to other jurisdictions. Certainly the fees flowing to whistleblowers from US
false claims prosecutions would seem likely to provide grand incentives to informants from the third
world. But maybe not since even the 2007 doubling of the US$25 million bounty on Osama Bin Laden’s
head’!” did not produce him and US officials have confirmed that they would not be paying a bounty

since ‘his death was the result of electronic intelligence and not information from any one informant’.!”

Carrington’s fallback position is that even if only the OECD nations experimented with such private
law initiatives, ‘[sJuch empowerment of private enforcement might significantly enhance the deterrent
effect of the laws enacted pursuant to the present Conventions’.'”” Alternatively, the already long reach
of the US FCPA jurisdiction could be legislatively extended ‘to enable a citizen of another nation, such
as Kazakhstan, to take on the role of a relator to bring suit in an American court in the name of his
government’.'”® ‘The United Kingdom, Korea and the Netherlands ... [already] have laws to reward and
protect whistleblowers who alert prosecutors to frauds on their governments’!” so that ‘culture shock’!3
need not arise at this suggestion. But Carrington is doubtful that foreign governments would relieve
relators of the burden of conducting such litigation, particularly if the targets were high government
officials and perhaps even ‘the president of the republic’.!8! Carrington further concedes that even a
successful judgment would only be valuable to the extent that there were assets in the US which could
be seized to meet it.!*> And he foresees other problems including that by ‘longstanding international
tradition ... the courts of one nation do not enforce the public revenue or punitive laws of another’,'*
and that ‘[sJome Europeans, Asians and Africans may already resent the pretentiousness of American
courts sitting as ‘world courts’ as they are sometimes prone to do.'® So Carrington finally retreats to
the suggestion that ‘[t]he World Bank ... with the support of the International Chamber of Commerce or
the United Nations, could create a [new] legal forum ... that could enable and reward effective private
enforcement of international anticorruption law.'®

All of this discussion of alternative enforcement methods that could be investigated simply suggests that
even the first world has not really committed to eliminating corruption anywhere. For while the US has
reaped a harvest of fines and penalties from the cases it has prosecuted particularly since 1998, the failure
of even other OECD nations to follow suit and the general failure of the West to explore alternative
enforcement methodologies as would occur if there was real moral commitment, witness that the war
on corruption has not really started. US apologists may point to the combined DoJ/SEC enforcement
results as an answer to this ‘not serious’ charge. But even their yields at more than $100 million in 2007,
$850 million in 2008; $620 million in 2009; $1.8 billion in 2010 and $480 million in 2011, pale into
insignificance when compared with World Bank’s 2002 estimate ‘that bribes totalling a trillion dollars
were paid’ worldwide in just that one year.'®” So long as the largest bribers in the US continue to trade,
no amount of education in the third world will ever convince those peoples that there is any reason for
domestic culture to change.
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V Conclusion

The world is not yet serious about eliminating corruption. If the world was serious and believed
that corruption is the ‘insidious plague’ that Kofi Annan condemned in 2003, the governments of
wealthy nations together with international institutions around the world, would have studied effective
education and enforcement; and the results of implementation on both the supply and demand sides of
the corruption equation would be obvious in all manner of countries. Instead the US stands alone in its
enforcement efforts and even looks hypocritical since it has not imprisoned or bankrupted anyone who
looks important.

While these statements may appear harsh, they are not. The world is bright enough to have made a dent
in corruption since the OECD Convention and UNCAC were passed if it had the will and altruism to do
so. The truth is that there are enough Conventions, there is enough money and there are enough jails; but
sadly there are also plenty of corrupt officials and politicians.
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