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Editorial

In past editions of the Journal I have criticised governments for failing to provide
the international trading community with the regulatory clarity and certainty
required for prudent commercial decision-making. In stark contrast, it is pleasing
to see the World Customs Organization (WCO) publishing the next iteration of the
Harmonized System (HS) nomenclature two years prior to its implementation on
1 January 2022, giving traders and regulators alike ample opportunity to prepare
for its introduction.

The regular updating of the HS to maintain its relevance in a continually
changing world is no mean feat, and its importance to global trade should not
be underestimated—it has arguably been one of the most significant contributors
to international trade facilitation since its introduction over 30 years ago. We are
therefore pleased to present the WCO’s announcement of HS 2022 as this edition’s
Special Report, in which it highlights amendments to the nomenclature that address
environmental and social issues of increasing global concern.

The role played by Customs in addressing such issues was reinforced on International Customs Day,
which is celebrated on 26 January each year, at which time the WCO announces a specific theme for
its member administrations. This year the Secretary General, Dr Kunio Mikuriya, chose a particularly
apposite theme, ‘Customs fostering Sustainability for People, Prosperity and the Planet’.

The chosen theme acknowledges the significant but generally unrecognised contribution to a sustainable
future that Customs makes through its diverse range of social, economic, health and environmental
responsibilities that underpin its critical role in policing international trade that may be harmful to the
planet. This includes the enforcement of laws relating to endangered species of wild flora and fauna,
ozone depleting substances, hazardous waste, hazardous chemicals and pesticides, persistent organic
pollutants and biotechnology that may adversely affect biological diversity, to name a few.

Customs administrations around the world should be encouraged to use this year’s theme as a catalyst
to raise the profile of the important role they play in protecting our planet for future generations. The
Editorial Board would certainly welcome the publication of papers that address these important issues
in future editions of the Journal.

e, B

Professor David Widdowson AM
Editor-in-Chief
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The extent of the illicit cigarette market in
Australia: using publicly available data in a
‘top-down’ approach to estimation
Rob Preece and Alain Neher

Abstract

There have been several recent attempts to estimate the size of the Australian illicit
tobacco market. The two most recent studies have provided significantly different
results, with the Australian Taxation Office (ATO) arriving at an estimate of 5 per cent
as the extent of the illicit component of the market, while a tobacco industry—funded
approximation conducted by KPMG has suggested this figure to be 14.1 per cent. This
paper investigates whether a new methodology for undertaking such an estimate could
produce more accurate results and examines publicly available information to explore if
there are datasets that could help determine which estimate of the illicit market may be
more accurate. The resulting ‘top-down’ approach identifies an estimate lying between
the ATO and KPMG estimates, although it is limited to the illicit cigarette market in
Australia. Implications of the results are discussed, and suggestions for further research
are presented.

1. Introduction

Australia can be described as being innovative in its desire to reduce tobacco consumption levels and
thus reduce exposure to non-communicable diseases that are associated with smoking (Preece, 2019).
Through unique initiatives such as the ‘plain packaging’ of tobacco products!, the acceleration of excise
taxation rates from 20102, and the linking of excise tax rate increases to affordability rather than inflation?,
Australia has cut smoking prevalence? to 13.8 per cent when last measured by the Australian Bureau of
Statistics (ABS) in 2017/18, down from 27.7 per cent in 1990 (ABS, 2015; ABS, 2019a).

Due to these initiatives, there is a growing general interest in how such measures affect the nature
and size of the illicit tobacco market. For this paper, the illicit tobacco market will be defined as
being those tobacco products, namely cigarettes and loose leaf tobacco, on which duties and taxes are
lawfully required to be paid but which enter the market without such payment.® This definition seeks
to avoid certain complexities that can be created by trying to further differentiate tax-evaded products
as being either branded or unbranded, designated for Australian consumption or designated for foreign
consumption, or as counterfeit or genuine, as is found in industry-funded studies (KPMG, 2019).

There have been several measurements made of the Australian illicit tobacco market during the past 10
years that are both different in their methodologies and significantly different in their estimates. Preece
(2019) identifies three such studies, the earliest being that reported by the Department of Health (DOH)S,
and, more recently and regularly, the ATO (2019b) and KPMG (2019). These illicit tobacco market
estimates are summarised below in Table 1, which also identifies the methodology used.
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Table 1: Summary of recent studies of the Australian illicit tobacco market

Estimate of illicit

Author Period covered Methodology market share

DOH 2013 National Drug Household Survey 3.4%

KPMG 2013 Empty Pack Survey 13.5%

KPMG 2014 Empty Pack Survey 14.7%

KPMG 2015 Empty Pack Survey 14.4%
‘Supply side/bottom up’ 5.6%

ATO 2015-16 — analysis of distribution channels of import, e

. (5.5% revised)

bonded warehouse, domestic grown

KPMG 2016 Empty Pack Survey 14.3%

DOH 2016 National Drug Household Survey 3.8%
‘Supply side/bottom up’

ATO 201617 — analysis of distribution channels of import, 5.0%
bonded warehouse, domestic grown

KPMG 2017 Empty Pack Survey 15.0%

KPMG 2018 Empty Pack Survey 14.1%
“Supply side/bottom up’

ATO 2017-18 — analysis of distribution channels of import, 5.0%

bonded warehouse, domestic grown

Source: Authors.
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The ATO has used a ‘bottom up’ methodology which has analysed each of the ‘supply channels’ for
tobacco entering the market (ATO, 2019a). These supply channels include illegally grown domestic
tobacco’; imports of tobacco in cargo and mail; and imports ex-bonded warehouses®. The ATO’s
methodology does not include imports by passengers of tobacco under its duty free allowance (ATO,
2019a).

The ATO has access to a range of data not available publicly, such as seizures not reported publicly,
compliance results from business checks and audit activity, as well as intelligence relating to anti-illicit
tobacco enforcement operations. While details of the actual methodology used to extrapolate the data
into estimates are not published beyond the outline, the methodology has been subject to scrutiny by an
independent panel of tax experts established in 2013 to determine whether proposed methodologies can
be relied upon to produce a significantly robust gap estimate (ATO, 2019a).

Under this approach, the ATO (2019b) has published as its estimates of the extent of illicit tobacco:
e 2015/16 —5.5%
e 2016/17-5.0%
e 2017/18 - 5.0%.

For the same period, and going back to 2013, the accounting firm KPMG has used a tobacco industry-
funded ‘empty pack survey’ (EPS) methodology to analyse data collected from discarded tobacco
packaging, as well as from industry sales and consumer surveys, to make its estimates. With these
estimates ranging from 14.1 per cent to 15.0 per cent (KPMG, 2019) during the same period the ATO has
been studying the illicit market, KPMG has been consistently about three times higher in its estimates
than the ATO.

There has been some criticism of the approach undertaken in the KPMG findings, largely in terms of bias
in sampling, such as collection of ‘foreign looking packaging’ in areas ‘frequented by foreign students’
(Preece, 2019, p. 30). Another question relates to how the tobacco companies who receive the packaging
of their products from the EPS determine whether any package is properly tax paid or not properly tax
paid.

Given these questions over the KPMG reporting and the size of the difference between both ATO’s and
KPMG?’s approaches, there is clearly value in investigating other sources of data and the use of a new
methodology.

2. Methodology development and application

2.1. Tobacco tax gap estimates by Her Majesty’s Revenue & Customs (HMRC)

As a starting point, the study looked for, and located, what may be a more suitable methodology to
adopt for the Australian tobacco market. The HMRC agency of the United Kingdom (UK) has been
measuring and publishing its estimated ‘tax gap’ for tobacco products since 2013. HMRC (2017) uses
a top-down approach, quite different from that used by both the ATO and KPMG; one in which total
consumption of tobacco is established, then lawful clearances of tobacco are identified and deducted
from total consumption.

For HMRC, total consumption is sourced from the Office of National Statistics’ (ONS) Opinions and
Lifestyle Survey and is adjusted upwards to account for under-reporting of smoking levels by participants.
Lawful clearance details are then sourced internally as HMRC is the agency charged with tobacco duty
and tax collections, as well as estimating lawful cross border shopping and duty free sales (HMRC,
2017).

Volume 14, Number 1 5



International Network of Customs Universities

2.2 Australian top-down approach to estimation

This top-down methodology could be adapted to Australia; the challenge is ensuring the availability and
reliability of the data. In this regard, several sources were sought to determine if appropriate data existed
for measuring total consumption and lawful clearance, with a view to establishing an equation similar
to that in Figure 1 below.

Figure 1: Possible methodological approach to estimate the extent of Australia s illicit tobacco

i. Total consumption of tobacco products
DEDUCT

ii. Clearances of duty paid tobacco products
DEDUCT/ADD

iii. Adjustments to clearances of duty paid

iv. Balance assumed to be illicit tobacco consumption

Source: Authors.

Can a top-down methodology be applied in Australia using publicly available data? The following is an
attempt to estimate the extent of Australia’s illicit tobacco, specifically cigarettes, and thus to answer this
question by using the equation in Figure 1.

i. Total consumption of tobacco products

The greatest challenge to the study is the availability of data that identifies the extent of total tobacco
consumption, be that in cigarette form, loose tobacco or other tobacco products such as cigars. What was
clear in this study is that several reports have used tax paid clearances into home consumption as proxies
for consumption, when in fact consumption will include both tax paid and non-tax paid product.

Bayly and Scollo (2019) highlight that industry is not required by law to report retail sales of tobacco
products, and data such as this is most likely only to be available through specialist market research
companies. They have used Euromonitor International ‘Tobacco in Australia 2019’ as a source to try
to identify retail sales where Euromonitor in its methodology includes market penetration of non-tax
paid product. Of note is that specialist market research companies are more likely to be considered
independent as they are not a stakeholder in the tobacco market nor are they funded by a stakeholder, but
instead profit from the sale of credible market data.

Also examined in this study was the ABS 5206.0 Household Final Consumption Expenditure (HFCE)
(ABS, 2019b) data published each quarter, which includes tobacco expenditure captured in current prices.
It is important to note how the ABS estimates HFCE for tobacco. It is a combination of manufacturing
data, imports, clearances and inventory changes, with adjustments for exports and impacts of excise duty
rate changes. While as government statistics they are preferred, the expenditure on tobacco products is
not based on actual spending or consumption, but rather on tax paid clearances into the market in which
duty and tax payments are adjusted with other costs to represent household expenditure on tobacco
products. Consequently, the HFCE is not appropriate to use as a ‘total consumption’ figure.

Other government-funded studies on tobacco consumption are expressed in terms of ‘prevalence’ and
include, for example, the Australian Institute of Health and Welfare’s National Drug Strategy Household
Survey (AIHW, 2019) and the ABS’ National Health Survey (ABS, 2019a). Rather than a quantity of
tobacco consumed, both surveys report the percentage of the population that consumes tobacco daily, or
less than daily, and then breaks this down by sex, age groups and state.
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The National Health Survey, however, does include some additional data of interest, namely the average
number of cigarettes consumed per day by smokers over the age of 15, in both the ‘daily’ and ‘non-daily’
categories. This is additional information from the 2014/15 survey and allows for the design of Table 2
to capture this additional data to try to estimate a total consumption figure.

Table 2: Smoking prevalence to estimate actual consumption of cigarettes in 2018

Average cigarettes

Smokers >15 years of age

consumed per day

Total (x 365 days per annum)

2,584,400 (daily) 12.3 11,602,663,800
266,500 (non-daily) 1.3 126,454,250
11,729,118,050

Source: Authors, ABS National Health Survey 2017/18 (ABS, 2019a).

While insightful, Table 2 is not representative of total tobacco consumption as it lacks data on youth
smoking (below 15 years of age) and, as highlighted by the ABS, data may be impacted by under-
reporting of consumption, particularly by those under 18 years of age who had other family members
present during survey questioning (ABS, 2019a). Further, it should be noted that there is no data on other
tobacco products and as such it is not clear whether ‘cigarette’ includes those rolled by the consumer
from loose leaf tobacco.

As a result, the study returned to the Euromonitor International ‘Tobacco in Australia 2019’ report and
examined the methodology used by Euromonitor to compile its market data and the approach taken
to establish a total consumption quantity. Euromonitor s website’ outlines its methodology of market
analysis, which includes the following steps:

*  Desk research of publicly available sources

* Trade survey that involves discussions of ‘data and dynamics’ with local industry
» Store visits to check products, prices, and promotions

* Data validation by way of audit and cross-referencing of data

e Data substantiated for release with explanations.

Within the datasets published in the 2019 report for Australia, Euromonitor has also included a figure
titled ‘actual consumption’, being a combination of ‘legal sales’ and ‘illegal market penetration’ in
which that illicit level of sales is expressed as a percentage of retail sales. The percentage of illicit
sales in relation to retail has been determined by analysis of ‘official statistics, trade associations and
trade interviews’ undertaken at wholesale and retail levels, and across the different retail channels. By
applying ‘actual consumption’ from Euromonitor, Table 3 below may, in fact, be the most accurate
publicly accessible and independent estimate of the total consumption of cigarettes.

Volume 14, Number 1 7



International Network of Customs Universities

Table 3: Estimates of actual consumption of cigarettes 2015-2018

Year Actual consumption (billion sticks)
legal + illicit penetration

2015 17.5847

2016 16.5378

2017 15.4856

2018 14.4881

Source: Authors, Euromonitor International ‘Tobacco in Australia 2019°.

It is relevant to note that Euromonitor has equally provided estimates of retail sales for other tobacco
products without looking at illicit penetration. As a result, this study will now focus on the illicit cigarette
(stick) market only. Potentially, future studies will look further into those other illicit tobacco products
such as loose leaf tobacco, cigars, etc.

ii. Clearances of duty paid tobacco products and iii. Adjustments to clearances of
duty paid

Unlike total consumption, official government data is publicly available for both the extent of lawful
clearances, and for ‘adjustments’ to those lawful clearances, as assessed by the relevant government
agencies being the ATO with jurisdiction over domestic manufactured tobacco, and the Department
of Home Affairs (DOHA) with jurisdiction over imports. Under Freedom of Information (FOI), this
clearance data is now available publicly for the period 2014/15-2018/19, broken down month by month
and has been reproduced for cigarettes only in Annex A. This study has mapped this clearance data for
2015 to 2018 to align with total consumption data based on calendar years, and this information can be
found in Annex B.

While the FOI data also covers other tobacco products, this study has been unable to locate any
publicly available data in relation to total consumption of non-cigarette tobacco products, including the
Euromonitor report used above which only estimates lawful sales of tobacco product. For information
purposes, Annex C contains the FOI data for loose leaf tobacco products for the same period 2014/15
t0 2018/19.

Significantly, the FOI data also include adjustments that are described as being refunds and exports (i.e.
drawbacks). Thus, each month of each year is stated to be ‘net’ amount of clearances and adjustments.
It should be noted that with the ending of local cigarette manufacturing operations, the ATO recorded
negative clearances in some months of 2016 and 2017. These refunds may also be for those cigarettes
delivered to a foreign diplomat or foreign embassy under the Indirect Tax Concession Scheme
administered by the ATO. This scheme currently allows for up to 20,000 cigarettes for embassies and up
to 10,000 cigarettes to be accessed duty free from local suppliers in a six-month period (DFAT, 2019).

Under FOI, the study has found that net cigarette clearances in ‘sticks’ (after adjustments) were as
follows:
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* 2015-16,582,010,218
* 2016-15,812,270,108
e 2017 -14,201,090,460
* 2018-13,531,905,345.

FOI data also include adjusted clearances for ‘loose leaf tobacco’ during this same period and will be
used for future studies on the illicit market for such products. For information, this data can be found in
Annex C.

iv. Balance assumed to be illicit tobacco consumption

As a final step in estimating the extent of the illicit cigarette market in Australia, for the period 2015—
2018, Table 4 below deducts net volumes of the formal clearances using the total consumption data in
Table 3, and FOI clearance data as included above from the calculations in Annex B.

As seen in Table 4, the calculation of illicit cigarette market estimates is derived from deducting formal
net clearances in column 3 from total consumption in column 2, and is expressed as both a number of
sticks in column 4 and as a percentage of the total market in column 5.

Table 4: lllicit cigarette market estimates

Actual consumption Formal ‘net’

Year estimates per Illicit sticks Ilicit % estimate
5 clearances FOIL

Euromonitor
2015 17,584,652,830 16,582,010,218 1,002,642,612 5.7%
2016 16,537,835,763 15,812,270,108 725,565,655 4.4%
2017 15,485,628,878 14,201,090,460 1,284,538,418 8.3%
2018 14,488,070,742 13,531,905,345 956,165,397 6.6%

Source: Authors.

Using this top-down approach, the study estimates the illicit share of the tobacco market to be between
4.4 per cent and 8.3 per cent for the period under analysis. There is a possible anomaly in 2016 which
may require further investigation. However, of note is that this is the first year in which a restructure
of the tobacco industry resulted in the cessation of cigarette production in Australia and the tobacco
companies moving to fully supplying the market with imported finished sticks. In addition, the FOI
data for 2016/17 also shows a combination of a fall in imports of some 500 million sticks with a further
adjustment of 27 million sticks being taken out of domestic clearances. Therefore, this may mean the
2016 illicit estimate of 4.4 per cent should be higher and the 2017 estimate of 8.3 per cent lower.
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3. How do the study’s illicit cigarette market estimates compare with
other studies?

Excluding 2016 at this point, this study places the estimate of the illicit tobacco market in between the
other studies conducted in Australia as set out in Table 1 above. Considering the cigarette market only,
which is about 83.6 per cent (value of sales) of the tobacco market (Scollo & Bayly, 2019a), this study
puts the illicit tobacco market share substantially lower than that published by KPMG during the period
and closer to the ATO’s estimates. This is also consistent with Gallagher, Evans-Reeves, Hatchard and
Gilmore (2019), who state that it is common for industry-funded studies to estimate a higher market
share for illicit products. They have also questioned both the Empty Pack Survey and Consumer Survey
methodologies that were used as the basis for much of the KPMG report.

Looking at an illicit cigarette market of currently 6.6 per cent in Australia, the study firstly looked
regionally at illicit tobacco market estimates. Sou and Preece (2013), studying the illicit trade in tobacco
across South East Asia, compared certain government tobacco tax receipts with Euromonitor data
published in 2012. They found that of the ten ASEAN!® member countries of South East Asia, Singapore
was at the lower end in terms of an illicit market at 5 per cent, through to Malaysia at 36 per cent, with
the range of the illicit market at the regional level being somewhere between 7 per cent and 11 per cent.

Although these regional figures are dated three years before the data in this study, they are not too
distant from what has been estimated for Australia. The Australian figure is then slightly below the
global picture published by the World Health Organization (WHO), which states that globally ‘one in 10
cigarette and tobacco products consumed is illicit’, in other words, 10 per cent (WHO, 2019). This figure
is actually an increase from a global figure of 9 per cent in 2013 (WHO, 2014).

4. Limitations and conclusion

As to some extent all research suffers from limitations, this study identifies the following limitations. The
illicit tobacco trade by its nature is secretive and, therefore, inherently difficult to quantify with certainty.
Following the aim to explore a new methodology to measure the Australian illicit tobacco market, this
study, in the first instance, did not conduct empirical research in attempting to estimate the size of
the illicit cigarette/tobacco market. Rather it sought to rely on information that is publicly available
and accessible. In this regard, there is an over-reliance on the methodology used by Euromonitor in
its estimation of the total consumption of cigarettes which itself includes an attempt to quantify illicit
cigarette penetration. Additionally, available data on the estimation of the total consumption of tobacco
products is limited to cigarettes.

Notwithstanding, these limitations must be weighed against the potential of the elaborated methodological
approach and the new estimate of the illicit cigarette market complementing existing approximations. The
research confirms that once credible data is available on both total cigarette and tobacco consumption,
a top-down approach may be a suitable option to consider in measuring the extent of the illicit tobacco
problem in Australia. By using the currently available data, the study further suggests that the size of the
Australian illicit tobacco market lies in between the findings of the ATO and KPMG, potentially closer
to the estimate of the ATO than that of KPMG.

In conclusion, the study highlights the needs for further research into estimating total tobacco
consumption, for example, through surveys similar to those used in the UK which also allow for under-
reporting effects. Likewise, such research into consumption should also include the breakdown of that
consumption into the differing categories of product, as the illicit market share estimates of this study
may change once loose leaf tobacco and other products are included.
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Notes

Tobacco Plain Packaging Act 2011 (and Regulations).

2 See Excise Tariff Amendment Bill 2010, Excise Tariff Amendment Bill 2014.

3 Excise tax rate increases since 2014 are based on Average Weekly Ordinary Times Earnings (AWOTE) and not the
Consumer Price Index (CPI).

4 Smoking prevalence is the percentage of adults who smoke daily.

5 Item 5.2 of the Schedule to the Excise Tariff Act 1921

6  As supplied in the FCTC (Framework Convention on Tobacco Control) Questionnaire to the World Health Organization
(WHO) for 2013 and 2016 by DOH, see Australian Institute of Health and Welfare (2017). National Drug Strategy
Household Survey detailed report 2016. Drug statistics series no. 31. Cat. No. PHE 214. Canberra: AIHW. Available at:
https://www.aihw.gov.au/reports/illicit-use-of-drugs/2016-ndshsdetailed.

7  No excise licences are currently on issue to grow or manufacture tobacco and as such all domestically grown tobacco is
considered illegal.

8  Until 30 June 2020 after which time there will no longer be any duty suspended tobacco held in bonded warehouses
following the cessation of that facility from 1 July 2019.

9  https://www.euromonitor.com/tobacco-in-australia/report.

10 The Association of Southeast Asian Nations (ASEAN) comprises Brunei Darussalam, Cambodia, Indonesia, Laos People’s
Democratic Republic, Malaysia, Myanmar, Philippines, Singapore, Thailand and Vietnam.

Dr Rob Preece

Rob is an Associate Professor with the Centre for Customs and Excise Studies (CCES),
Charles Sturt University and is based in Canberra, Australia. He is the Convener of
CCES’s postgraduate Excise Studies program and a Visiting Fellow at the Shanghai
Customs College. Rob also undertakes capacity building, vocational training, policy
development, and research on behalf of governments, private sector and academic
partners. He holds a PhD with his thesis being in the area of excise tax policy
development.

Dr Alain Neher

Alain is an academic in the School of Management and Marketing at Charles Sturt
University. He graduated from the University of Applied Sciences in Business
Administration Zurich before completing two masters at the Lucerne University of
Applied Sciences and Arts and a doctorate from Charles Sturt University. Alain has
more than 25 years of work experience including management roles in private and
public organisations as well as a not-for-profit organisation operating in a multinational
environment. For numerous years he worked as a senior excise tax expert and vocational
trainer at the General Directorate of Swiss Customs.

12

Volume 14, Number 1


https://www.tobaccoinaustralia.org.au/chapter-2-consumption/2-5-industry-sales-figures-as-estimates-for-consum
https://www.tobaccoinaustralia.org.au/chapter-2-consumption/2-5-industry-sales-figures-as-estimates-for-consum
https://www.who.int/news-room/fact-sheets/detail/tobacco
https://www.who.int/news-room/fact-sheets/detail/tobacco
https://www.who.int/tobacco/economics/illicittrade.pdf
https://www.euromonitor.com/tobacco-in-australia/report

World Customs Journal

Annex A

Clearances of cigarettes 2014/15 to 2018/19 released under FOI

Sticks (number)

ATO 2014-15 2015-16 2016-17 2017-18 2018-19
July 901,890,333 234,368,689 ~14,905,387 3,180,484 0
August 880,756,867 255,469,089 646,000 0 0
September 509,153,983 54,632,975 1,400 0 200
October 284,286,596 22,777,831 -2,815,520 ~1,138,460 0
November 417,417,640 19,450,179 ~6,403,134 3,870,039 0
December 931,323,118 ~1,077,836 ~1,608,940 0 0
January 320,900,747 11,817,146 ~1,567,500 ~126,213 0
February 662,923,959 10,791,960 1,000 0 100
March 413,563,979 ~4,005,660 0 400 0
April 358,018,051 8,193,616 0 0 2,000
May 332,823,117 2,219,100 ~725,320 0 0
June 424,199,639 ~1,591,380 0 ~1,666,004 0
Totals 6,437,258,029 613,045,709 -27,377,401 -9,980,800 2,300
Home Affairs 201415 2015-16 2016-17 2017-18 2018-19
July 630,166,860 |  1,572,113,205|  1,442,960,831|  1,931,703,962 |  1,961,918,642
August 625,962,770 |  1,334,799,018 |  1,887,176,764 |  1,424,650,804 |  1,226,298,932
September 555,559,142 704,500,762 796,003,118 511,472,824 585,018,637
October 492,003,987 612,718,551 627,787,879 556,153,146 491,230,002
November 629,465,723 | 1,061,243,154 979,510,964 713,174,612 582,522,515
December 1,030,214,084 | 1,766,505,025 |  1,647,941,301 | 1,420,831,766 978,199,126
January 846,066,260 |  1,039,321,484 |  1,232,297,508 |  1,165,488,047 994,618,767
February 835,196,546 | 1,565,575,025 | 1,105,155,841 | 1,527,601,644 | 1,614,552,619
March 1,001,318,408 | 1,266,723,741 | 1,020,443,281 954,238,303 1,009,582,652
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April 1,085,666,160 | 1,110,224,528 | 1,245,597,242 | 1,207,896,982 901,807,798
May 1,160,344,934 | 1,737,599,004 | 1,531207,427 | 1444465538 | 976,983,236
June 1,503,487,776 | 1,709,106,268 | 1,518,882,850 | 1,408,818,594 | 1,032,093,752
Totals 10,395,452,650 | 15,480,429,765| 15,034,965,006 14,266,496,222 | 12,354,826,678
Annex B

Clearances of cigarettes adjusted to calendar years 2015 to 2018 (released
under FOI)

Sticks (number)

ATO 2018 2017 2016 2015
January -126,213 -1,567,500 11,817,146 320,900,747
February 0 1,000 10,791,960 662,923,959
March 400 0 4,005,660 413,563,979
April 0 0 8,193,616 358,018,051
May 0 725,320 2,219,100 332,823,117
June -1,666,004 0 -1,591,380 424,199,639
July 0 3,180,484 ~14,905,387 234,368,689
August 0 0 646,000 255,469,089
September 200 0 1,400 54,632,975
October 0 -1,138,460 2,815,520 22,777,831
November 0 -3,870,039 -6,403,134 19,450,179
December 0 0 —1,608,940 -1,077,836
Totals 1,791,617 -10,480,803 2,339,201 3,098,050,419
Home Affairs 2018 2017 2016 2015
January 1,165,488,047 1,232,297,508 1,039,321,484 846,066,260
February 1,527,601,644 1,105,155,841 1,565,575,025 835,196,546
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March 954,238,303 1,020,443,281 1,266,723,741 1,001,318,408
April 1,207,896,982 1,245,597,242 1,110,224,528 1,085,666,160
May 1,444,465,538 1,531,207,427 1,737,599,004 1,160,344,934
June 1,408,818,594 1,518,882,850 1,709,106,268 1,503,487,776
July 1,961,918,642 1,931,703,962 1,442,960,831 1,572,113,205
August 1,226,298,932 1,424,650,804 1,887,176,764 1,334,799,018
September 585,018,637 511,472,824 796,003,118 704,500,762
October 491,230,002 556,153,146 627,787,879 612,718,551
November 582,522,515 713,174,612 979,510,964 1,061,243,154
December 978,199,126 1,420,831,766 1,647,941,301 1,766,505,025
Totals 13,533,696,962 14,211,571,263 15,809,930,907 13,483,959,799
Annex C

Clearances of loose leaf tobacco 2014/15 to 2018/19 released under FOI

Loose leaf (kg)
ATO 2014-15 2015-16 2016-17 2017-18 2018-19
July -8 0 0 0 0
August -14 0 0 0 0
September -16 0 0 0 0
October -15 =35 0 0 0
November -1 0 0 0 0
December -1 0 0 0 0
January 0 0 0 0 0
February 0 0 0 0 0
March 0 0 0 0 0
April 0 0 0 0 0
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May 0 0 0 0 0
June 0 0 0 0 0
Totals —55 =35 0 0 0
Home Affairs 2014-15 2015-16 2016-17 2017-18 2018-19
July 158,379 162,469 245,841 281,644 362,073
August 189,254 180,518 231,956 190,688 196,755
September 114,106 139,890 92,111 108,972 92,925
October 95,714 163,257 86,048 89,743 101,868
November 109,133 198,780 135,324 123,850 109,095
December 236,311 232,860 253,368 233,496 200,945
January 162,469 167,935 175,879 209,215 251,627
February 180,518 198,441 179,251 246,459 335,974
March 139,890 178,379 144,555 124,468 163,458
April 163,257 162,780 149,710 190,094 174912
May 198,780 225,117 258,594 224,784 169,119
June 232,860 209,562 222,378 247,792 181,072
Totals 1,980,671 2,219,988 2,175,015 2,271,205 2,339,823
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The role and importance of customs
representation to the customs control system in
the Republic of Bulgaria
Momchil Antoy

Abstract

The complex nature of foreign trade operations and related customs formalities are
some of the prerequisites giving rise to the need for customs representation to form part
of the customs process. Such representation is a necessary part of international supply
chains, as the requisite professional knowledge in the sphere of customs compliance
serves to protect the interests of both the economic operators involved and the state
represented by the customs administration. The services provided by the customs
representatives facilitate the smooth passage of the consignments through the relevant
customs formalities, lead to a reduction in the time for customs clearance and, through
consultation, lead to increasing the wellbeing of the economic operators who trust them.
At the same time, customs administrations generally have a trustworthy and predictable
partner: the customs representative who understands the customs formalities and
actively assists in fulfilling the tasks and objectives assigned to them. In the context
of the Republic of Bulgaria, customs representatives play an important role in customs
procedures and participate in a substantial part of import, export and transit operations.

1. Introduction

The complex nature of foreign trade operations and related customs formalities are some of the main
prerequisites giving rise to the need for customs representation to form part of the customs process. Traders
cannot and need not know in detail the customs legislation and technological specifics of control on the
goods imported or exported by them, especially if trading with third countries is not their main activity.
At the same time, a good knowledge of customs procedures is important for conform with the law and
derive maximum economic benefit from each foreign trade transaction by reducing or saving customs
duties, shortening the time limits for customs clearance of goods and minimising the costs associated
with the delivery of goods. Customs representatives are therefore a necessary part of international retail
chains as their professional knowledge of customs control can help to protect the interests of both the
economic operators involved and the state represented by the customs administration.

The object of this article is the status of customs representatives as part of the customs processes and
especially its manifestation in the Republic of Bulgaria; the subject is the role and importance of customs
representation to the customs control system; and the purpose is to characterise the features of customs
representation and to identify its place in the different customs processes (import, export, transit) in the
Republic of Bulgaria, outlining also some of its main benefits.
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In order to achieve this goal, the author:
» draws out the main features of customs representation as an independent activity
e presents the historical development of customs representation in the Republic of Bulgaria

» analyses the activities of customs representatives in the Republic of Bulgaria by individual customs
procedures: import, export and transit of goods.

2. Customs representation

Representation, as a process, is part of civil law and is associated with the implementation of pre-arranged
actions between two persons, in which one of them represents the other before a third party. The
representative may act in their own name (indirectly) or on behalf of the client (directly), but always
on account of and in favour of the latter. In this regard, customs representation should be defined as a
‘purposeful activity in which one person (represented importer or exporter) is represented by another
person (a representative) in their dealings with the customs control authorities’.

From a normative point of view, this type of representation is legally regulated in Article 5, Item 6 of
the Union Customs Code (UCC)', promulgated in 2013, where a customs representative is defined as
‘any person appointed by another person to carry out the acts and formalities required under the customs
legislation in his or her dealings with customs authorities’.

In the national customs legislation in force in the Republic of Bulgaria, customs representation is defined
in Article 18, Paragraph 1 of the Customs Act (Customs Act, 1998), according to which ‘any person may
be represented before the customs authorities for performing the actions and formalities laid down herein
and in the statutory instruments for the implementation of this act’.

The common European and national customs legislation applicable in the Republic of Bulgaria does not
impose significant restrictions on the conditions that persons who are representatives in a given customs
procedure have to meet. Article 18, Paragraph 2 of the UCC provides that the representative shall be
‘a person established within the customs territory of the Union’, except in cases expressly specified’.
However, taking into account that representation expresses its essence through human activities, it could
be stated that individuals appointed to act as customs representatives should at least have legal capacity’.

Globally, customs representation is developing and manifesting itself in a number of forms, but the
prevailing practice is to carry it out in two ways: by a person specialised or approved by the respective
customs administration (customs representative or customs agent) or by any other person, who has and
can prove their representative authority in a specific customs procedure (proxy). ‘Proxies’ may also
include the trader’s employees (e.g. from a specialised department in their enterprise), the carrier of the
goods, or a close person or an acquaintance who the importer or exporter is inclined to trust (Bozhinova
& Tomeva, 2010, p. 150).

There are more commonalities than differences between the two entities of customs representation thus
outlined. Importantly, both entities are admitted to a specific customs procedure by explicit authorisation
by the represented client and their representative power extends within the authorisation itself. Their
powers may be specified in terms of type of activity (e.g. import, export, transit, administrative, expert),
specific customs regime, specific consignment, or duration and/or territorial validity of the representative
power. Generally, customs legislation does not envisage different procedures for representatives
compared to those that would be applied to the holder of the respective foreign trade operation—an
object of customs control. Practically, this means that their rights and obligations in a customs procedure
are the same and that they stem from the legal framework for carrying out the relevant procedure.
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The customs representative shall draw up the customs declaration, present the goods and all necessary
documents for verification and, if necessary, secure the customs duties in accordance with the provisions
in force.

The differences between customs proxies and customs representatives (agents) are mainly shown in the
way their activities are organised. The activities of customs representatives are professional, as they set
up specialised enterprises through which they provide various services to their clients. Customs proxies
do not have to meet such requirements and they usually lack substantial professional competence in
customs matters. This circumstance often makes it necessary for customs proxies to use the services
of customs representatives for consultations and document handling in relation to certain customs
procedures, which they subsequently carry out on their own before the control authorities.

Although in the EU, member states customs representation is an unregulated profession, in many
countries, such as the USA, Canada, Australia, New Zealand, China and Turkey, it is still a profession
requiring licensing (a license is required to carry out the activity).

On the one hand, this means that in these countries there are restrictions on the choice of persons who
can assist the economic operators in the customs clearance of the goods they trade in. On the other hand,
prerequisites are created for building sound relations between the customs control authorities and their
clients, which benefits all parties involved in the customs process.

Customs representation also brings certain benefits to the customs administration. The customs control
legal framework is made up of legislative Acts at international, regional and national levels. Knowing
it well is a challenge, but it is a prerequisite for carrying out foreign trade transactions and operations.

Taking into account the specialised focus of the actions of customs representatives and their practical
experience in customs procedures, it is assumed that customs administrations generally consider them
as reliable and trustworthy partners. Proper document handling for a specific customs procedure is a
prerequisite for quickly and professionally completing the process. This creates conditions for avoiding
conflicts and disputes, the smooth passing of international traffic of goods through customs clearance
and ensuring conformity with the law.

As in all relationships with the interested parties, customs should also have regular, constructive
communication with customs representatives, as they are often the first line of contact between customs
and traders. Besides preparing documents and submitting them in writing or electronically, and
calculating and often the paying duties, taxes and charges, customs representatives play an important role
in facilitating the communication between the customs and other public authorities and the importers/
exporters. Standards 8.5 and 1.3 of the Revised Kyoto Convention contain specific provisions for
customs administrations to specify and maintain consultative relationships with the trade, and to provide
for third parties, such as customs representatives, to participate in their formal consultations with trade
(World Customs Organization, 2018, p. 35).

In order for a customs representation to be established, it should be distinguished as a legal fact. To
this end, the client delegates power of representation through authorisation to a person of their choice
(natural or legal). Authorisation is seen as a basic and irreversible condition for a person to be admitted
to a customs procedure as a representative of a particular economic operator (exporter or importer). In
this way, the client expresses their will and consent as to who shall represent him before the control
authorities regarding the customs clearance of the goods they trade in.

According to Article 18 of the UCC, customs representation can be*:
» direct, when the representative takes action in the name of and on behalf of another person, or

* indirect, when the representative takes action in their own name but on behalf of another person and
subsequently settles his or her relationships with that person.
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Direct representation is most commonly used as the customs representative does not bear any risks
related to the activity of the represented person. Indirect representation is less common and is mainly
used where customs representatives have organised their activity well and who enjoy a high level of trust
as regards their clients.

Representation, including customs representation, is an activity turned into a business for the purpose of
obtaining an economic benefit (profit). This leads to the conclusion that it is a systematically practised
profession (Bachvarova, 2006, p. 202). In addition to the activities directly related to the representation
of the client before the third party, a customs representative may also act as a trade intermediary. This
embodiment is economically justified when they provide ancillary services to their client, such as:

» finding clients for the goods they import or export
* assisting in securing the necessary transport (freight forwarding)
» taking out insurance in their capacity of an insurance agent.

In these cases, the payment for the ancillary services is in the form of a commission. There must be
equality in the interests of the client and their customs representative, and the latter cannot derive a
benefit to the detriment of the former.

As already stated, the customs legislation in force in the EU enables economic operators to choose
whether to represent themselves before the customs authorities on their own or to use the services of
customs representatives. In most cases, their decision depends on:

» the complexity of foreign trade operations

» the available knowledge and experience in that field

* the time required for the customs clearance of the goods

» the aggregate cost related to the customs clearance of the goods

» the possibility of simultaneous access to additional services (insurance, freight forwarding, cargo
handling, bank guarantees, obtaining specific documents from competent authorities, assistance in
applying for import quotas, etc.).

In case difficulties arise in the customs clearance of a foreign trade operation, economic operators
usually seek assistance from customs representatives. In order to choose the right representative, who
will maximally meet the specific requirements and expectations of a given economic operator, they
should search for information from the branch organisations’, partners and friends, as well as meet with
different customs representatives. The information sought should answer at least the following questions:

1. How long has the customs representative been in the business (what experience do they have)?
2. Inwhich area did they specialise (import, export, transit, special procedures, excise duties, Intrastat)?

3.  What additional services do they provide (insurance, freight forwarding, warehousing, bank
guarantee, etc.)?

4. Are they inclined to explain in detail the procedures they perform (it is important so that the client
understands properly the customs process)?

5. Do they have customer references or any recognition in the field?
6. How do they guarantee to exercise promptly and correctly their representative powers?

7.  What is the total cost of the service offered?
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This choice is not always easy and the price that will eventually be paid to the customs representative
should not be the leading criterion. Practice has proven that good consultation and consistent process
management yield better results. At the same time, it should be considered that certain responsibilities are
also transferred to the customs representatives, which economic operators can claim under the contracts
concluded with them (Grainger, 2016, p. 25).

3. Development of customs representation in the Republic
of Bulgaria

From an historical perspective, the status of the customs representative was established in the Republic
of Bulgaria in the early 20th century. During this period, the country opened to international trade,
which, also due to the country’s good geographical location, began to develop rapidly (Mladenov, 2000,
p- 11). The Customs Act, which came into force in 1906, was the first to introduce the legal regulation
of the activities of ‘customs commissioners’. It provided that they could act on behalf of their clients
by interceding in writing and verbally with the customs and other administrative institutions in cases
concerning the correct application of the customs legislation. Persons entitled to such intermediation
had to fulfill requirements related to their professional knowledge, social status, and personal moral and
ethical qualities.

In the years before the Second World War, the customs legislation of the Republic of Bulgaria was
changed and improved many times so that it could better meet the needs of business and the state.
At the same time, the texts referring to the activities of customs representatives were changed and
supplemented, extending their powers as well as their responsibilities.

In 1948, in accordance with the changes occurring in the political and socio—economic life of the
country, a new Customs Act was adopted, which significantly restricted and narrowed the possibilities
for carrying out foreign trade activities. There were no provisions in its texts governing the functioning
of customs representatives, which practically terminated their existence as legal entities.

The post-1989 democratic changes in the country led to the economy’s orientation towards the principles
of the free market, and the participation of local businesses in international trade was revived. Despite
the new Customs Act adopted in 1990 to meet the newly created conditions for trade, the status of
customs representative was not restored. Only in 1999, with a view to applying for and launching EU
accession negotiations, Bulgaria’s customs legislation was unified with that of the European Community
and customs representation was restored. A licensing regime was introduced, and those wishing to
work as customs representatives had to meet certain requirements related primarily to their professional
background and experience. The competent authorities to issue licences for customs agents were the
Ministry of Finance along with the national customs administration of Bulgaria, the latter exercising
direct control over their activity. During the years in which this licensing regime was in operation, more
than 250 licences for customs agents of Bulgarian natural and legal persons were issued.

On 1 January 2007, Bulgaria became a full EU member state and from that moment on it applied directly
the common customs regulations applicable throughout the community. The changes that occurred in
trading with the other EU member states and the structural reforms carried out at the Customs Agency
had an impact on the territorial scope and number of customs offices in the country. These changes, in
turn, affected the business of the economic operators and hence the number of customs agents in the
country.

At the beginning of 2013, the customs representation regime in the European Union was liberalised
and the prior approval of persons wishing to develop professionally in this field was no longer required.
This, on the one hand, reduces the administrative burden in the sector, but on the other hand implies
the admission of insufficiently prepared persons to the customs processes. In practice, the market for
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such services is expected to regulate which customs representatives can serve the foreign trade activity
of the economic operators in EU member states. Ideally, customs brokers should have experience not
only in the sphere of customs but also in facilitating international trade, supply chains, financing and
financial operations, security issues and compliance with the requirements of import and export of goods
(Gwardzinska, 2014, p. 68).

In recent years, there have been global changes in our society towards its informatisation. These changes
have a significant impact on the ways, means and methods that are applicable in administering the
processes related to international trade. From a technological point of view, many of the customs
representation activities have already been transferred to a new electronic environment. This in turn
creates new types of relationships, both between customs representatives and their clients, and between
customs representatives and the respective third parties and institutions before which they exercise their
powers.

At present customs authorisation in Bulgaria is implemented through the specially designed electronic
Customs Agency’s Identification and Access Management System (BCA IAM). In order to start the
authorisation process, it is also necessary for the economic operator (client) and the person acting as
customs representative to be registered in this system. An additional prerequisite for working well with
BCA IAM is that both parties need to have valid Qualified Electronic Signatures (QES) and valid EORI
numbers®.

The customs representation authorisation process involves the following players:

* Authorising person: this is a person already registered in the BCA IAM, who delegates some of
their business profiles to another registered person

* Authorised person: this is a person already registered with the BCA IAM, who receives some of the
business profiles of another registered person.

Authorisation is always initiated by the authorising person and is called an authorisation request, which
the authorised person can accept or reject.

4. Customs representation in the Republic of Bulgaria

Under the current market conditions, customs representation in the Republic of Bulgaria develops mainly
with regard to the importation, exportation and transit of goods from and to third countries. Individual
customs representatives also provide services to their clients with regard to excise duty on goods, as well
as intra—community trade between the member states of the European Union.

Customs procedures for introducing and importing goods are important for the overall customs control
process, since all its functions are manifested in them. It is not just about raising funds for the national
and EU budgets, but also about protecting the economic and personal interests of the Union’s businesses
and population. The strict adherence of customs representatives to these procedures is a prerequisite for
the proper and effective customs clearance of the foreign trade transactions they are entrusted with by
their clients. Import procedures are applied in a certain logical sequence and customs representatives’
familiarity with the procedures serves to certify their professional competences and skills. Ignoring any
of them may lead to damaging the client’s interests, which consequently may also affect the customs
representatives themselves.

Although most of the foreign trade of the Republic of Bulgaria is with other EU member states, the
country is also open to other trading partners. This is evidenced by the diversity and number of customs
regimes used under which the goods imported from third countries and their value are placed. The data
presented in Table 1 illustrate this diversity, outlining the place and importance of customs representation
in the country.
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Table 1: Processed customs declarations (SADs) by import customs regimes in 2018
(Customs Agency, 2019)

Type of representation Total

Customs Code 2 — Direct Code 3 — Indirect
regime (Sl e s representation representation
(Codey Number | Value Number | Value Number | Yalue Number | Value

of SADs | (1illion €)* | Of SADS | (miltion €)™ |0f SADS | (miltion €)** | °f SADS | (miltion €)™
40 54,851 | 1,496.35€| 330,690| 7,025.40¢€ 3,975 294.40 €| 389,516 8,816.15 €
42 1,438 3540 € 1,930 38.12 € *H * 3,368 73.52 €
45 262 * 4,045 430.13 € 4,307 430.13 €
49 * * 69 0.54 € 69 0.54 €
51 712 28.15€ 1,680 397.20 € * * 2,392 42535€
53 317 1.74 € 1,033 9.08 € 1,350 10.82 €
61 597 8.75€ 4,536 64.41€ 45 0.10€ 5,133 73.26 €
63 * * 182 240¢€ 182 240¢€
68 * * 10 0.96 € 10 0.96 €
71 3501 23191 € 8585 565.22 € 266 40.68 € 12,086 837.81 €
Total: 61,678 | 1,802.30 €| 352,760 8,533.46 € 4,286 335.18 €| 418,413| 10,670.94 €

Selection according to a code entered in the section ‘Type of representation’ of box No.14 of SAD

Note:

“Codes, used in box No. 37 of SAD, first sub-division:

40 — Simultaneous release for free circulation and home use of goods which are not the subject of a VAT—exempt supply

42 — Simultaneous release for free circulation and home use of goods which are the subject of a VAT—exempt supply to another
Member State and, when applicable, an excise duty suspension

45 — Release of goods for free circulation and home use for either VAT or excise duties and their placing under the tax warehouse
procedure

49 — Entry for home use of Union goods in the context of trade between parts of the customs territory of the Union in which
the provisions of Directive 2006/112/EC are applicable and parts of that territory in which those provisions do not apply, or in
the context of trade between the parts of that territory where these provisions do not apply. | Entry for home use of goods in the
context of trade between the Union and the countries with which it has formed a customs union

51 — Inward processing procedure

53 — Import under temporary admission procedure

61 — Re—importation with simultaneous release for free circulation and home use of goods which are not the subject of a VAT—
exempt supply

63 — Reimportation with simultaneous release for free circulation and home use of goods which are the subject of a VAT—exempt
supply to another Member State and, when applicable, an excise duty suspension

68 — Re-importation with partial entry for home use and simultaneous entry for free circulation and placing of goods under a
warehousing procedure other than a customs warehousing procedure

71 — Placing of goods under the customs warehousing procedure

“Declared values in box No. 46 of SAD

“"Protected data, since a specific statistical unit may be identified (art. 25, para. 2, p. 2 and 3 of the Law on Statistics)
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In 2018, the regimes with codes 40 (93.09%), 71 (2.89%), 61 (1.23%) and 45 (1.03%) were the most
applied based on customs declarations submitted by the economic operators. Other regimes had a
negligible share compared to the four main regimes thus outlined. In terms of this study, it is of interest
how these regimes operate and, in particular, what the involvement of customs representatives in this
process is:

Regime 40. Simultaneous release for free circulation and home use of goods that are not the subject of a
VAT-exempt supply: this regime promises to become a leading one, as it is linked to the final importation
of goods into the country’s territory as part of the EU customs territory. The total number of customs
declarations lodged in 2018 for this procedure was 389,516, which represents 93.09 per cent of all import
customs declarations lodged. It seems that importers of goods prefer to use the services of customs
representatives rather than clear their shipments themselves at the customs. 85.92 per cent of declarations
were lodged by customs representatives (84.90% direct representation and 1.02% representation) and
only 14.08 per cent of economic operators arranged for the customs clearance of goods themselves. In
terms of value, goods with a valuation for customs purposes amounting to EUR 8,816.15 million were
placed under this regime, which in turn represents 82.62 per cent of the imported goods cleared at the
customs, of which customs representatives cleared 83.03 per cent (79.69% in direct representation and
3.34% in indirect representation).

Regime 71. Placing of goods under the customs warehousing procedure: this regime involves placing
goods in customs warchouses without the imposition of customs duties and subsequently placed under
another customs regime. In 2018, a total of 12,086 customs declarations were lodged in Bulgaria for this
procedure, which is 2.89 per cent of the total number of import customs regimes in operation. Under
this regime, economic operators also preferred to use the services of customs representatives, with the
latter processing 73.23 per cent of the SADs lodged for the procedure (71.03% in direct representation
and 2.20% in indirect representation), and 26.77 per cent of the economic operators arranging for the
customs clearance of goods themselves. In terms of value, goods with a valuation for customs purposes
of EUR 837.81 million were placed under this regime, which in turn represented 7.85 per cent of the
imported goods in the country, of which customs representatives cleared 72.32 per cent (67.46% in direct
representation and 4.86% in indirect representation).

Regime 61. Re-importation with simultaneous release for free circulation and home use of goods which
are not the subject of a VAT-exempt supply: this regime involves the return of goods to the customs
territory of the country after they have been temporarily exported to third countries. In 2018, a total of
5,133 customs declarations were lodged in Bulgaria for this procedure, which is 1.23 per cent of the total
number of import customs regimes in operation. Under this regime, customs representatives processed
89.25 per cent of the SADs lodged for the procedure (88.37% in direct representation and 0.88% in
indirect representation), and 10.75 per cent of the economic operators arranged for the customs clearance
of goods themselves. In terms of value, goods with a valuation for customs purposes of EUR 73.26
million were placed under this regime, which in turn represents 0.69 per cent of the goods imported in
the country, of which customs representatives cleared 88.06 per cent (87.92% in direct representation
and 0.14% in indirect representation).

Regime 45. Release of goods for free circulation and home use for either VAT or excise duties and
their placing under the tax warehouse procedure: this regime involves the placing of excise goods in
customs warehouses without being imposed excise duties and VAT on. In 2018, a total of 4,307 customs
declarations were lodged in Bulgaria for this procedure, which is 1.03 per cent of the total number of
export customs regimes in operation. The economic operators here also preferred to trust the customs
representatives, with the latter processing 93.92 per cent of the SADs lodged under the regime (only
in direct representation), and only 6.08 per cent of the economic operators arranged for the customs
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clearance of goods themselves. In terms of value, goods with a valuation for customs purposes amounting
to EUR 430.13 million were placed under this regime, which in turn represents 4.03 per cent of the goods
imported in the country.

The data presented above show that customs representatives play an important role in import operations
carried out in the territory of the Republic of Bulgaria. Of the total 418,413 customs declarations lodged
in 2018 on importation of goods, customs representatives processed 85.33 per cent (84.31% in direct
representation and 1.02% in indirect representation) and only 14.67 per cent of the economic operators
chose to clear their imports to the customs administration themselves. In terms of value, goods from third
countries with a valuation for customs purposes amounting to EUR 10,670.94 million were imported
into the country, with customs representatives clearing 83.11 per cent of these goods (79.97% in direct
representation and 3.14% in indirect representation). In terms of this analysis, it should be noted that
in 2018 some import customs regimes remained unused in Bulgaria’. This can be defined both as a
consequence of their specifics and as lack of interest in applying these regimes by the economic operators.

The customs procedures applied in the EU for the exportation of goods can be classified as benign, which
is a consequence of the Union’s liberal policy on foreign trade regimes. At the same time, a number of
mechanisms are used to control this process to protect the internal market from unwanted or fictitious
exports of goods. The customs procedures for the exportation of goods are an element of the EU foreign
trade policy and knowing them well and applying them properly enables customs representatives to
actively assist their clients in expanding their market positions in third countries.

The dynamism of export operations gives rise to various difficulties for exporters, some of which are
related to their customs clearance. Along with their commitment to undertake this clearance, customs
representatives can also take on the role of foreign trade advisers to their clients. The knowledge they
have of international retail chains and of the transportation, insurance and financial risks involved in
building them can significantly assist economic operators in optimising their foreign trade activities.
They can advise exporters on the specifics of the respective foreign trade operation and thus help them
to achieve more favourable economic terms in carrying it out. Besides, customs representatives can also
offer their clients ancillary services, such as securing transportation for their goods, taking out cargo
insurance for the duration of its transportation and providing a guarantee for re-exporting non-union
goods. The basic and ancillary services offered by the customs representatives provides everything the
importers need for the successful implementation of their foreign trade marketing strategies.

The Republic of Bulgaria is an export-oriented country, maintaining foreign trade relations with the other
EU member states and with third countries. Bulgarian exporters can apply flexible export strategies,
which is evidenced by their use of all normatively stipulated export customs regimes. The data presented
in Table 2 confirm this, outlining the place and importance of customs representation in the country in
the context of export customs procedures.
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Table 2: Processed customs declarations (SADs) by import customs regimes in 2018 (Customs Agency,
2019)

Type of representation Total

Customs Code 1 — Declarant Code 2 — Direct Code 3 — Indirect
regime representation representation
(code)”

Number Xili;llﬁon Number ?flli;llion Number Er]ililllleion Number | Value

of SADs €)%+ of SADs €+ of SADs €)*+ of SADs | (million €)**
10 9,929 58.77€| 271,332| 6,084.36 € 1,567 33.76 €| 282,828 6,176.89 €
11 Aok ok * * *
21 * * 1,130 30.01 € * * 1,130 30.01 €
PP * * * *
23 * * 2,448 31.29€ 2,448 31.29€
31 762 55.20 € 8,166 989.38 € 57 0.46 € 8,985 1,045.04 €
Total: 10,691 113.97 €| 283,076 | 7,135.04 € 1,624 34.22 €| 295,391 7,283.23 €

Selection according to a code entered in the section ‘Type of representation’ of box No.14 of SAD

Note:

“Codes, used in box Ne37 of SAD, first sub-division:

10 — Permanent export

11 — Export of compensating products obtained from equivalent goods under the inward processing procedure before entering
import goods for the procedure

21 — Temporary export under the outward processing procedure

22 — Temporary export other than that referred to under code 21

23 — Temporary export for return in the unaltered state

31 — Re—export

“Declared values in box Ned6 of SAD

“"Protected data, since a specific statistical unit may be identified (Art. 25, Para. 2, p. 2 and 3 of the Law on Statistics)

In 2018, the regimes with codes 10 (95.75%) and 31 (3.04%) were the most applied among the export
customs regimes based on customs declarations lodged by economic operators. The other regimes used
had a negligible share compared to the two main regimes thus outlined. In terms of this study, the way
in which these regimes operate, and particularly what the involvement of customs representatives in this
process is, are of interest:

Regime 10. Permanent export: this regime is the most applied among export regimes as it relates to
the final export of goods from the territory of the country as part of the EU customs territory. The total
number of customs declarations lodged in 2018 for this procedure was 282,828, which represents 95.75
per cent of total export customs declarations. Similar to final imports (regime 40), economic operators
here also preferred to use the services of customs representatives rather than clear their consignments
themselves. The share of these declarations lodged by customs representatives is 96.49 per cent (95.94%
direct representation and 0.55% indirect representation) and only 3.51 per cent of declarations were
lodged by the economic operators themselves. In terms of value, goods with a valuation for customs
purposes amounting to EUR 617,689 million were placed under this regime, which in turn represents
84.81 per cent of the goods cleared for export from the country, of which customs representatives cleared
99.05 per cent (98.50% in direct representation and 0.55% in indirect representation).
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Regime 31. Re-export: this regime is linked to the final taking out of non—Union goods outside the EU
customs territory after being placed under a special regime in that territory. The total number of customs
declarations submitted in 2018 for this procedure was 8,985, which represents 3.04 per cent of all export
customs declarations throughout the year. Following the trend developed so far, under this regime
economic operators preferred to use the services of customs representatives rather than clear their own
consignments. The share of these exports cleared by customs representatives is 91.51 per cent (90.88%
direct representation and 0.63% indirect representation) and only 8.49 per cent of declarations were
lodged by the economic operators themselves. In terms of value, goods with a valuation for customs
purposes of EUR 1,045.04 million were placed under this regime, which in turn represented 14.35 per
cent of the cleared goods for export from the country, of which customs representatives cleared 94.71 per
cent of these goods (94.67% in direct representation and 0.04% in indirect representation).

The data presented above are similar to the state of customs representation in the Republic of Bulgaria
when importing goods, thus leading to the generalisation that customs representatives also play a key role
in the export operations carried out in the country’s territory. Of the total 259,391 customs declarations
submitted for export of goods in 2018, customs representatives processed 96.38 per cent (95.83% in
direct representation and 0.55% in indirect representation) and only 3.62 per cent of declarations were
lodged by the economic operators themselves. In terms of value, goods to third countries with a valuation
for customs purposes amounting to EUR 7,283.23 million were exported, and 98.43 per cent of those
goods were cleared by customs representatives (97.96% in direct representation and 0.47% in indirect
representation).

The transit of goods has its own specific features and effects on the activities of customs representatives.
The presence of a risk of diverting the goods from a regime is a possible hypothesis in which
responsibility can be borne by both the holder of the procedure and their representative when they are
also the responsible person (guarantor) for this transit. However, the proper organisation and application
of the transit regime is a challenge for the declarant as they need to be well acquainted with both the
nature of the foreign trade transactions they are processing, and the customs formalities involved. These
specifics allow customs representatives to assist their clients also as persons responsible for the transit
by taking on their behalf the comprehensive guarantee required by the customs authorities (100% of
potential customs duties and other public receivables that may become due for the goods in transit).

The transit regime can be started both by a customs declaration (SAD) and by an international guarantee
document, such as the TIR and ATA Carnets. By its nature, it can be defined as ancillary as it usually
precedes an import customs procedure or ends a special one through re-export. Direct transit is the only
independently applied procedure, where after entering the customs territory of the Union goods are
transported to the customs office of exit where they leave that territory (e.g. goods from a third country
that are shipped to another third country but are transported across the territory of an EU member state).
In terms of customs representation, it is important to take into account the status of the customs office
where the customs representatives serve their client, since this also determines their actions:

* Customs office of departure, from which the goods leave, and the transit operation is started: here
the customs representatives can start the transit and assume the role of a responsible person in cases
where SAD is used.

* Transit customs office, through which goods only pass: here the role of customs representatives is
limited, as the processing of a transit operation that has started is of the exclusive competence of the
customs authorities.

» Customs office of destination, where the goods arrive and the procedure ends: customs representatives
prepare the documents for presenting the goods to the customs authorities and assist their clients in
placing the goods under an import customs procedure.
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Due to the lack of information in the transit documents (customs declarations or international guarantee
documents) about the presence of customs representation, it is not possible to accurately measure its
place in the transit processes. However, given the nature of transit as a regime and its features discussed
above, it can be said that customs representatives also play an important role here and are a key factor
in starting and completing the transit. This is due to the import and export data presented above and the
fact that transit as a regime serves these processes at their beginning or end. This leads to the conclusion
that, from a spatial, technological and logical point of view, the involvement of customs representatives
in the transit of goods is justified, as well.

5. Conclusion

In conclusion, it can be summarised that customs representation in the Republic of Bulgaria is essential
for achieving efficiency in relation to foreign trade with third countries. This applies both to the economic
operators themselves and to the customs administration in its capacity as a controlling authority. The
services provided by customs representatives facilitate the smooth passage of the consignments through
the relevant customs formalities, lead to a reduction in the time for customs clearance and, through
consultation, lead to increasing the wellbeing of the economic operators who trust them. At the same
time, customs administrations have a relatively trustworthy and predictable partner in the customs
representatives who know the customs formalities and actively assist in fulfilling the tasks and objectives
assigned to it.

The data analysed in this article clearly show that customs representatives in the Republic of Bulgaria
play an important role in customs procedures and participate in a substantial part of the import, export
and transit operations in the country. In 2018, customs representatives processed 85.33 per cent of
import declarations, which in terms of value represents 83.11 per cent of the total imports from third
countries (EUR 8,868.62 million). In the same year, they processed 96.38 per cent of export declarations,
which in terms of value represents 98.43 per cent of the total exports to third countries (EUR 7 168.88
million). The conclusion is that economic operators in the Republic of Bulgaria prefer to rely on customs
representatives in their dealings with the customs authorities.

The transition to an information society is strongly reflected in the activities of all those involved in
international trade. This, in practice, predetermines the need for the establishment and development of
specialised information systems to mediate the activities of customs representatives in relation to their
involvement in foreign trade operations. The knowledge of specialised software applications available in
the market in the country and the free online data resources provided by the Directorate General Taxation
and Customs Union (DG TAXUD) are an important prerequisite for the proper organisation of their
activities. At the same time, their contacts with the control authorities in the new electronic environment
have their own requirements for aligning with the type and format of the transferred data. The features of
customs representation in an information environment thus outlined contribute to it being more efficient
and, hence, to better protecting the interests of their clients.
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Notes

1 (Regulation (EU) No 952/2013 of the European Parliament and of the Council of 9 October 2013 laying down the Union
Customs Code, 2013)

2 This condition is not required for persons who make declaration for transit or temporary admission regimes or declare goods
in rare cases and if the customs authorities consider declaring admissible.

3 Legal capacity means the ability of a legal entity, through personal actions, to acquire or lose specific rights and to assume
specific responsibilities. The law also links legal capacity with the possibility to conclude deals.

4 (Regulation (EU) No 952/2013 of the European Parliament and of the Council of 9 October 2013 laying down the Union
Customs Code, 2013)

5 Two such organisations operate in the Republic of Bulgaria — National Organization of Customs Agents and the Bulgarian
Union for Customs and Foreign Trade Services.

6  EORI number — Economic Operators Registration and Identification number (valid only to the customs information systems
in the EU member states).

7  In 2018 no submitted declarations were registered for the following import customs regimes:

01 — Free circulation of goods simultaneously redispatched in the context of trade between parts of the customs territory
of the Union in which the provisions of Directive 2006/112/EC are applicable and parts of that territory in which these
provisions do not apply, or in the context of trade between the parts of that territory where these provisions do not apply

07 — Free circulation with simultaneous placing of goods under a warehousing procedure other than a customs warehousing
procedure

43 — Simultaneous release for free circulation and home use of goods subject to specific measures connected with the
collection of an amount during the transitional period following the accession of new member states

48 — Entry for home use with simultaneous release for free circulation of replacement goods under the customs outward
processing procedure prior to the export of the temporary export goods

54 — Inward processing in another member state (without their being released for free circulation in that Member State)

76 — Placing of goods under the customs warehousing procedure in order to obtain payment of special export refunds prior
to exportation

77 — Manufacturing of goods under supervision by the customs authorities and under customs control (within the meaning
of Article 5(27) of the Code prior to exportation and payment of export refunds

78 — Entry of goods for a free zone
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Collaborative border management
Chappell Lawson and Alan Bersin

Abstract

This article challenges the conventional approach to border management, which despite
many innovations in recent decades still involves unilateral efforts to protect territorial
boundaries. A better alternative for neighbouring country-dyads, wherever the prospect
of war has become implausible, is collaborative border management. This approach
involves extensive, deep collaboration to facilitate legitimate trade and travel through
authorized ports of entry, combat transnational criminal activity, and manage cross-
border ecological resources.

Introduction

Borders are a defining element of the modern nation-state system. They serve to separate politico-legal
regimes and allow countries, at least in theory, to control what moves in and out of their jurisdictions.
Governments tenaciously defend these lines in the name of sovereignty, even when they have friendly
relations with their neighbours. But in the 21st century, this ‘hold the line’ approach to borders has
a number of drawbacks. Inspections at the border impose costs on legitimate travel and commerce,
often without clear benefits to public safety. Lack of coordination with neighbours creates gaps that
transnational criminal organisations and terrorists can exploit. Unilateral thinking also impedes intelligent
management of critical infrastructures (such as pipelines or electricity grids) and natural resources (such
as water systems and habitats) that span borders. In short, 19th and 20th century notions of sovereignty
clash jarringly with the imperatives of globalised commerce, international law enforcement, critical
infrastructure protection, and modern environmental management.

Most policymakers seem aware of these issues at an abstract level. For instance, rhetoric on border
management sometimes acknowledges the value of working with foreign governments, ‘pushing out the
border’, or creating a ‘security perimeter’. High-level declarations between the United States and both
Mexico and Canada, in particular, have indicated a willingness to explore much deeper cooperation in
North America (White House, 2010, 2011; see also Longo, 2016). But even the most forward-leaning
policies still fall short of a coherent alternative approach to borders.

In this article, we assume that political boundaries will (and should) remain defining features of the global
landscape but argue that they can be much better administered. Specifically, I outline how governments
can move away from a unilateral, ad hoc and defensive posture to borders, towards a more systematic,
proactive and cooperative approach. I call this approach collaborative border management (CBM).

The next section of this article sketches how border management has evolved, highlighting the changes
over the last 20 years that have rendered sovereignty-based approaches obsolete in much of the world.
The third section focuses on operations at legal crossing points (known as ports of entry, or POEs). The
fourth section addresses infrastructure planning, including ports of entry, the roads and bridges leading
into them, as well as electricity and pipeline networks. The fifth section addresses operations between the
POEs, as well as law enforcement cooperation among investigative agencies. The sixth section addresses
natural resource management. The final section identifies barriers to the adoption of CBM and suggests
ways in which they could be overcome.

Volume 14, Number 1 31



International Network of Customs Universities

The evolution of border management

Before the 19th century, border management was rarely focused on defending physical frontiers. Some
borders were fortified—as evidenced by Roman /imes, the Great Wall of China, The Pale in Ireland, and
so forth—but these were exceptions rather than the rule; most fortification was limited to certain areas
within countries (such as walled cities). Even when boundaries were clearly demarcated, governments
generally focused on asserting state control over specific transportation nodes (major roads, bridges or
ports) that represented opportunities to collect revenue without much attention to entry or exit at other
locations. For instance, one of the oldest federal agencies in the United States, now called the Office of
Field Operations within US Customs and Border Protection, was created to collect duties on imported
goods arriving at major American ports (CBP, 2014); another ancient agency, the Revenue—Marine (now
called the US Coast Guard), was created one year later to prevent smuggling of dutiable items along the
coast near these ports (Evans, 1949).

In the late 19th and 20th centuries, governments in Europe and some other regions increasingly embraced
the notion of stopping people and things at the jurisdictional line of the border. One event exemplifying
this trend was the invention of barbed wire in 1874 in the American West and its spread worldwide
after the Boer War at the turn of the century (Krell, 2002; McCallum & McCallum, 1965). Border
management thus became a question of how many enforcement resources governments were willing
to deploy at their physical frontiers. Where borders remained unpoliced, it was normally only because
states lacked the capacity to do so—or, because of their economic policies, the inclination (Gavrilis,
2010, 2017). Defending a line unilaterally became the default posture (Bersin, 2012).

The conventional approach to borders represents the triumph of this mentality over the mutual gain that
results from collaborative management of borders. Virtually all countries have an interest in preventing
transnational criminal organisations from operating with impunity, processing safe travellers and goods
as efficiently as possible, using the maximum available information and most up-to-date techniques
to determine which people or shipments pose a threat to public safety, swift and safe repatriation of
those who cross the border illegally, and keeping their agents safe from assaults from the other side of
the border (see Longo, 2018). But these outcomes cannot be fully realised when countries focus their
resources on unilaterally defending a physical line and fail to coordinate with their counterparts on the
other side of that line.

At the POEs

In the traditional view of border management, governments operate POEs, more or less independently,
on opposite sides of a border. Each government follows its own policies—search procedures, emergency
protocols, information and duty collection, risk management strategies, staffing levels, and perhaps even
hours of operation—with little in the way of communication between officials on opposite sides of the
border. In the extreme case, lack of coordination defeats the purpose of having a POE in the first place:
people or shipments could theoretically pass through one side’s portal but be denied entry at the other. In
a less extreme case, POEs are misaligned, causing constant traffic flow problems.

Even in less extreme cases, lack of coordination leads to duplication of effort and imposes unnecessary
costs on legitimate shippers and travellers. At a land border, exit from Country A equals entry into
Country B. However, people crossing the border normally have to interact with two separate groups of
authorities (one from each country). The costs of this exercise in redundancy could be eliminated entirely
through single-entry processing, in which whatever one government did was automatically counted by
the other government; costs could be greatly reduced if governments agreed on what customs officials in
each country were supposed to be doing and on how they were supposed to be doing it.
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Figure 1 illustrates the ways in which governments can improve cooperation in managing POEs, both in
terms of greater information sharing (the vertical axis) and increasingly joint operations (the horizontal
axis). In the lower left corner, there is no coordination: each side is focused on what comes into its
country and generally gives little thought to what goes out. There is no communication between officials
on one side and their counterparts on the other; no common procedure for handling an incident at a POE
(e.g. an overturned truck or a chemical spill); no notification if a potential felon might be headed into the
other country; and no sharing of knowledge about techniques used by smugglers in the area.

Figure 1: CBM at ports of entry
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In the upper right-hand corner, by contrast, there is single-entry processing by cross-deputised officers:
each crossing is recorded once for the benefit of both governments. A slightly less ambitious version of
this approach would be to co-locate officers from the two countries in a single building, with a divider or
line on the floor indicating the international boundary; in this scenario, each country would still maintain
its own officers at the port at all times, but they would work literally a few feet from each other.

In between these two scenarios lie many less ambitious but still meaningful measures. In terms of
information-sharing, for instance, one approach would be for officials on both sides of the border to
receive the same information about travellers and shipments on their screens at the same time, with real-
time communication between the two sides, even though they sat in separate buildings and processed
the information independently. Customs officers could also meet regularly to share information, develop
response protocols, plan coordinated inspection operations, and jointly assess potential threats (as in the
case of the Port Security Committees along the US—Mexico border and the Port Operations Committees
on the US—Canada border). Training and equipment purchases could also be done jointly to ensure that
officers on both sides had similar levels of professional preparation and used interoperable systems. Two
mundane examples that have come up in North America concern training of canines—who are strikingly
effective in detecting a wide variety of contraband—in a single facility that serves more than one country
and reciprocal use of firearms training ranges.

CBM also involves a similar approach to risk management. Segmenting flows of goods and people by
the potential danger they pose lies at the heart of customs operations. With the possible exception of
the Triborder Region between Paraguay, Argentina and Brazil at some times, legitimate trade and travel
dwarf smuggling almost everywhere. At the supposedly crime-ridden US—Mexico border, for instance,
97 per cent of people and 99 per cent of shipments are fully compliant with all laws and regulations',
and most of the ‘non-compliant’ entries involve minor infractions (e.g. driving across the border without
remembering that there is an orange in the glove compartment of the car or inadvertently listing the
wrong number of ball bearings per container on a customs declaration form). Identifying true threats to
public safety is akin to searching for a needle in a haystack (Stodder, 2020; Lawson, 2020).
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In this environment, adopting a uniform screening policy—in which every single person, vehicle and
container is subjected to the same sort of inspection—would impose very high costs. The alternative
‘risk management’ approach, which has been adopted almost everywhere for cargo and in most places
for people, consists of two separate strategies.

The first consists of blowing some of the hay off the haystack—that is, taking out of the mix those
shipments and travellers who pose very little risk (e.g. the executive from a large software company who
drives from Seattle to Vancouver each Tuesday, or a shipment of pharmaceuticals from one subsidiary
of a company to another subsidiary of the same company that occurs on the same schedule each month).
The principal manifestations of this strategy are vetted shipper programs (such as the American Customs-
Trade Partnership against Terrorism, or C-TPAT), in which businesses secure their own supply chains (as
verified by customs officers through occasional inspections) in exchange for expedited processing, and
trusted traveller programs (such as Global Entry), in which individuals voluntarily provide information
about themselves in exchange for not having to pass through normal customs screening most of the
time. With the exception of occasional random inspections designed to ‘keep the honest honest’, law
enforcement officers at the border can then devote their attention to risky or unknown shipments and
travellers. Because a relatively small number of unique individuals and shippers account for a sizeable
portion of all entries, trusted traveller and shipper programs can blow a great deal of hay off the stack
(see Lawson, 2020).

The second strategy consists of getting better at finding the needle in the pile of remaining hay, something
known in law enforcement parlance as ‘targeting’. Targeting ranges from the obvious (following up on
alerts from investigative agencies about specific shipments) to the primitive (knowing that smugglers
favour white vans) to the extremely sophisticated (e.g. complex network analyses aimed at identifying
previously unknown members of terrorist organisations).

In CBM, these efforts would be undertaken jointly. Membership in vetted traveller and shipper programs
would be reciprocal (as is the case with the United States’ Global Entry program and similar initiatives in
other countries); supply chains would be jointly verified by both governments; and candidates for trusted
traveller or shipper programs would be checked against law enforcement databases in both countries. At
the other end of the risk spectrum, both countries would develop shared ‘watchlists’ or ‘blacklists’ for
suspected criminals or terrorists entering either country from a third country. Cargo would be targeted
for compliance by looking at trends and link analyses from previous seizures in both countries. Finally,
targeting algorithms would be jointly developed based on information about criminal organisations
collected by law enforcement agencies in both countries.

Into the POEs

The discussion so far has focused on POE operations, but CBM would also encompass binational
planning for POEs, as well as the roads and bridges leading into them. Although the proverbial ‘port
to nowhere’ (in which one country tries to establish a border crossing before the other has completed
construction) is a rarity, mismatches in infrastructure investments leading into crossing points is rather
common—for instance, when a multilane highway leading to a brand-new POE outfitted with modern
technology dumps traffic into a potholed, two-lane road on the other side of the border or to a stoplight
that immediately backs traffic up into the other country’s inspection areas. In such cases, a marginal
dollar of capital investment would be much better spent on the side where resources infrastructure
or personnel were lacking than in one’s own country. It was this realisation that prompted Canadian
authorities to offer to pay the bulk of construction costs on both sides of a new bridge in the Detroit—
Windsor area (see Battagello, 2013).

In an ideal world, partner countries would have a shared set of infrastructure priorities developed through
some rational analysis of costs and benefits. This plan would be accompanied by a binational process
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to ensure that POEs received all appropriate permits in a reasonable time frame. Finally, each project
would be designed and managed by a binational group and (conceivably) built by binational work teams
to ensure that construction proceeded at the same pace on both sides of the border.

Cross-border infrastructure includes pipelines and electricity grids. The unification of electricity grids
represents an extraordinary mutual benefit for neighbouring countries because it permits load-sharing,
thus increasing overall grid reliability. The gain is similar for gas pipelines, with the corollary advantage
of back-stopping gas pipeline networks that terminate in a seaport on one side of the border but not on
the other.

Between the POEs

In general, transit across stretches of a land border between authorised ports of entry is illegal. The
law enforcement response is therefore conceptually straightforward: stop everyone and everything from
going in or out. But law enforcement between the ports of entry can be extremely difficult in practice,
particularly when there are vast swathes of territory to patrol. The challenge, therefore, is to use resources
in the most effective way possible by coordinating activities on both sides of the border.

CBM means that both sides do not need to patrol every piece of territory; each government can take
a different stretch, with either a rapid response capability on the other side or reciprocal ‘hot pursuit’
authority. Where hot pursuit authority is not politically feasible, simultaneous operations on each side
of the border can prevent criminal organisations from fleeing across the border when confronted with
a significant presence on one side or openly staging operations. Another option would be joint patrols.
On the Great Lakes, for instance, US and Canadian officers staff the same boats, with command shifting
from one member of the binational team to another as their boat crosses the invisible maritime boundary.
(This program is called “Shiprider”.) Whatever formula is used for any specific piece of the border, CBM
also entails binational operational and strategic planning across the whole frontier. (See Figure 2.)

An example from North America illustrates the benefits of coordination. On the Mexican side of the US
southwest border, there is no counterpart to the US Border Patrol. Individual Border Patrol station chiefs
try to make ad hoc arrangements with whichever Mexican agencies or individuals seem most trustworthy
and competent in their zone—local police, state police, federal police, the military or some other entity. In
practice, there is often no partner on the other side of the border, and even when there is, communication
equipment is not interoperable. Where coordinated operations have been conducted between the Border
Patrol and vetted units of the Mexican federal police, the results have been impressive: attacks on Border
Patrol personnel from the Mexican side have dropped precipitously, migrant safety has been enhanced
while overall crossings have diminished, and cartel activities have been seriously disrupted.

Behind the POEs

In the traditional approach to borders, governments focus on what comes into their territory, considering
what goes out only passingly if at all. But what goes out often comes back in, in some form or another.
At the US—Mexican border, for instance, illegal drugs tend to flow northward while guns and billions
of dollars in bulk cash are smuggled south. Because northbound and southbound flows are controlled
by the same criminal organisations, which require both streams of contraband to operate, it makes little
sense for law enforcement agencies to focus exclusively on one side; rather, both governments should
work together to target the weakest links in the entire chain. Governments will be far more effective if
they think in terms of illegal smuggling networks and supply chains, as criminal organizations do, rather
than in terms of particular ‘entries’. Figure 2 summarises these sorts of options for closer collaboration
between the POEs and with respect to investigations.
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Figure 2: CBM between and behind the POEs
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At most borders, there are typically two different types of law enforcement agents. The first—represented
in the United States by US Customs and Border Protection (CBP)—are in charge of interdiction. A separate
set—represented in the United States by Immigration and Customs Enforcement (ICE); the Bureau of
Alcohol, Tobacco, Firearms and Explosives (ATF); the Drug Enforcement Administration (DEA); and the
Federal Bureau of Investigation (FBI) and by state and local police—handle investigations. This division
between ‘patrol officers’ and ‘detectives’ exists in almost every law enforcement agency. Additionally,
many countries have separate agencies responsible for different elements of border management, which
predictably creates coordination problems and bureaucratic conflict. It is common for countries to have a
customs agency that oversees the movement of goods, a migration agency that oversees the movement of
people, and separate police, military, or paramilitary agencies that are responsible for security between
the ports. (There may also be additional agencies at the POEs for livestock inspections, enforcement of
phytosanitary requirements, and so forth). The agencies that apprehend illicit crossers may also be better
resourced for their mission than the agencies that must repatriate them, overwhelming detention capacity
and leading to either inhumane conditions at detention centers or abdication in the form of ‘catch and
release’ policies.

In CBM, investigation and interdiction would be coordinated by unified border management agencies.
To make this coordination sustainable, partner governments would develop arrangements on how arrests
and prosecutions would be divided even-handedly among law enforcement agencies in each country.
Equally important, there would be procedures for de-confliction when an investigation conducted by an
agency in one country crossed with that of an agency from the other country, as well as shared rules for
handling information obtained from interrogations and managing confidential informants.

Under and along the border

Natural resources—habitats, oil fields, aquifers, lakes and bays—sometimes span national boundaries. In
such cases, adhering to separate management strategies makes little sense. Toxins dumped into one side
pollute the other; migratory species deprived of the northern or southern half of their corridor or ranging
area may as well be deprived of both. The imperatives of cross-border environmental management are
patently obvious to residents of metropolitan areas that span a national border (e.g. San Diego-Tijuana,
El-Paso—Juarez, Copenhagen—Malmo, Seattle—Vancouver, Singapore—Johor Bahru), but cognizance of
CBM’s importance tends to drop the further one gets from the frontier and the closer one gets to national
capitals.
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Nowhere is the challenge of cross-border resource management more pronounced than with surface
water. The consensus environmental policy prescription for riverine-lacustrine systems today is
‘integrated watershed management’ (or ‘comprehensive watershed management’)—that is, considering
the health of an entire system, from water generation upstream to water use downstream, and addressing
the quality as well as the volume of water in the system (Wang et al., 2016; Blomquist & Schlager, 2005;
Bonnell & Koontz, 2007; Kerr, 2007). This perspective is motivated by the fact that human activities
at one point in such a system—upstream deforestation, changes in snowmelt patterns, water generation
projects, dam construction, seepage of chemicals, release of invasive species, etc.—have effects at other
points. International boundaries notoriously complicate comprehensive watershed management. Most
obviously, upstream countries frequently extract water to the detriment of downstream countries and the
river system. A ‘race to the bottom’ on water quality is also likely wherever rivers from both countries
flow into a shared body or where rivers are themselves the border; there is little point in adhering to
strict environmental standards if the other side is polluting. In the case of common pool resources like
cross-border aquifers or fish stocks, both sides may rush to grab as much as possible before it is all gone.
Perhaps the most remarkable case is the Caspian Lake, the world’s largest body of fresh water, where
caviar-bearing sturgeon populations have collapsed over the last two decades. Intelligent binational
stewardship, by contrast, would preserve a shared resource.

One entity that illustrates the promise of CMB is the International Boundary and Water Commission
(IBWC) between the United States and Mexico. A product of the 1944 Water Treaty, the IBWC manages
the flow of water from the Rio Grande/Rio Bravo and Colorado River systems. Although officially
bilateral (each member belongs to either the US or the Mexican side), in practice the IBWC operates as
a truly binational entity (in which members from both countries all work together as a coherent group).
With the US Commissioners reporting to the Assistant Secretary of State for Western Hemisphere (and
a similar arrangement on the Mexican side), the IBWC is highly insulated from electoral politics, an
essential ingredient to its success as a technical body.

Over the last seven decades, the Water Treaty has been updated through a process of ‘Minutes’, or
minor amendments, which are typically developed by the IBWC and then approved by both countries
through the administrative branch. The cumulative effect of this process—there were 324 Minutes as
of November 2019—has been to allow the IBWC to take up the challenge of water management more
effectively. Unfortunately, many issues still lie outside the IBWC’s mandate, such as aspects of water
quality, ill-conceived policies on water use at the state level in the US and deforestation upstream. A more
robust binational water authority would be better able to address the challenges of water management
in this fundamentally arid region of the world with growing demands on freshwater supplies. But the
IBWC represents a remarkable improvement over the status quo in most parts of the world, where
whatever frameworks that have been developed remain inadequate to the task of protecting common-
pool resources.

Getting there from here

Despite its manifest benefits, there are a number of potential challenges to CBM. The most obvious and
important concerns areas where the threat of war between neighbouring states remains real: parts of
the former Soviet Union, Pakistan—India, Israel’s borders with Lebanon and Syria, and China’s borders
with most of its neighbours. In such circumstances, military preparation and intelligence collection will
dominate other objectives, with logical consequences for trade, travel and law enforcement cooperation.
But even when war remains a possibility, CBM may still be partially applicable. For instance, despite
a longstanding history of military conflict, Ottoman and Greek officers regularly collaborated against
bandits operating along their border in the 19th century (Gavrilis, 2008, 2010). In fact, elements of CBM
can be used as confidence-building measures to help resolve interstate conflict, as with elements of the
Brasilia Accords between Ecuador and Peru (St John, 1999, pp. 43—49). CBM mechanisms may also
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be the only approach that can rescue some of the world’s largest lakes and river systems, even if the
nations that border the Caspian, the Jordan River, the Dead Sea, and so forth are unable to sustain deeper
collaboration on other issues.

Another hindrance to CBM concerns state capacity. For neighbours to derive much benefit from
cooperation, they must both be able to provide basic policing and administrative services (issuing
identification cards, processing forms, etc.). When ‘border control’ consists of a ten-year-old boy
holding a frayed rope across a dirt road, it is tempting to conclude that not much can be done. But state
capacity does not have to match developed-world standards to be effective; it simply needs to match
the challenges governments face on the ground. For instance, the Commission of Coordination between
the Tunisian and Algerian armed forces recently established 20 joint military checkpoints along their
frontier as part of a coordinated effort to combat insurgents operating across the border—an effort that
has proven effective against lightly armed and scattered guerrilla forces (Smadhi, 2013).

State capacity can also be built collaboratively. One crucial insight from CBM is the fact that an
additional dollar allocated by one country might be more efficiently invested on other side of the border.
For instance, the United States currently has close to 20,000 Border Patrol agents on its side of the US—
Mexican border. By contrast, Mexico has virtually no law enforcement presence between the ports of
entry along the same 1,951-mile stretch of territory. The result is that Border Patrol agents have no one to
call when the smugglers they are chasing flee back into Mexico or miscreants pelt them with rocks from
the Mexican side. This situation changed dramatically in 2010, when the Mexican government sent 300
vetted members of the Mexican Federal police to participate in joint operations with the Border Patrol at
one section of the Arizona—Sonora frontier. Unfortunately, vetted units of the Federal Police are in short
supply, and joint operations dropped off. Meanwhile, the US Congress voted to increase the size of the
Border Patrol. Helping the Mexican government to establish a dedicated, professional law enforcement
presence in the Sonoran Desert would be a better investment of US government funds.

A final objection concerns lack of shared interests between neighbouring countries. Most countries want
trade with their neighbours, but not all. Likewise, most governments want to prevent smuggling, but in
some governments, officials control the smuggling networks. Fortunately, as in cases where state capacity
is thin, the policies outlined here can be adopted piecemeal; there may be room for deep cooperation on
some issues, even in places where conditions might not at first appear auspicious.

CBM challenges governments’ notions of sovereignty and often elicits reflexive nationalist reactions.
But such bureaucratic and emotional responses must be tempered by 21*-century realities and, above all,
by the prospect of mutual advantage. Citizens benefit from trade, and cooperation at the border facilitates
legitimate commerce. Governments promise to control crime, and joint law enforcement efforts enhance
public safety. Binational resources that are worth preserving must be managed binationally. CBM may
feel uncomfortable or revolutionary, but it is simply common sense.
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Applying ‘mirror statistics’ in cross-border
trade administration: case of general
department of Vietnam customs
Phan Thi Thu Hien and Nguyen Viet Hung

Abstract

International merchandise trade statistics plays a substantial role in governing cross-
border trade in goods at both global and national levels. In relation to one flow of
goods crossing borders, there are two trade data compilations—in the exporting and
importing countries—which are to be made in compliance with various regulations and
standards. This paper analyses Vietnam’s mirror statistics, focusing on the significant
disparities of cross-border trade statistics in 2013-2016 between Vietnam—the
reporting country—and its trade partners. The paper investigates the major reasons
for the large discrepancies between Vietnam and its partners in cross-border trade
documentation and suggest an operational model of mirror statistics to support cross-
border trade administration by Vietnam Customs in future years. Cross-border statistics
were collected from the General Department of Vietnam Customs and from the United
Nations (UN) Comtrade database.

1. Introduction

Globally, mirror statistics have been used as a tool to assess the quality of cross-border trade statistics and
the enforcement capacity of trade policies and regulations of one country with their trading partners. There
are normally disparities in the trade statistics of a pair of countries as there are numerous modes of trade
statistics compilation and technical practices, such as commodity classification, rules of origin, value of
exported and imported goods, compiling time, foreign trade exchange rates and terms of delivery. Mirror
statistics help to investigate illegal trade, commercial fraud and weak enforcement capacity of national
customs authorities. This is more challenging in the context of trade liberalisation and globalisation due
to increasing cross-border trade flows with a huge variety of country partners and commodities; modes
of transactions and transportation; supply chains stakeholders; laws and regulations; and technologies.

Significantly, we have seen discrepancies in cross-border merchandise trade data between Vietnam and
China, with a peak of nearly 30 billion US dollars in 2014. In 2015, the reports of bilateral trade total
value and trade balance by the National Bureau Statistics of China were 83.636 billion and 43.830 billion
US dollars, which is much higher than the 58.773 billion and 28.963 billion US dollars reported by the
General Statistics Office of Vietnam (National Bureau Statistics of China, 2015; General Statistics Office
of Vietnam, 2015).

This research fundamentally applies mirror statistics, with many statistical standards and practices of
internationals organisations like the United Nations (UN), World Trade Organization (WTO), World
Customs Organization (WCO), and the General Department of Vietnam Customs, in order to answer
two questions:
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(1) What are the main reasons for statistical discrepancies in the cross-border trade data of Vietnam
during 2010-2016?

(2) How can an operational model of mirror statistics be developed to support the cross-border trade
administration of Vietnam?

Our paper is organised as follows: section 2 presents a theoretical explanation of mirror statistics in
cross-border trade administration; section 3 describes the data and the methodology of mirror statistics;
section 4 reports and discusses results of the mirror statistics analysis in Vietnam’s exports and imports;
and section 5 concludes and delivers recommendations to apply mirror statistics in Vietnam’s cross-
border administration.

2. Literature review

International merchandise trade statistics: concepts and definitions 2010 (UNDESA, 2011) has provided
a comprehensive overview of methodologies for cross-border trade statistics. Cross-border trade
statistics for international trade transactions vary according to factors such as countries, commodities
classifications, and trade value in exports and imports. Commonly, the country of origin and the last
destination and are compiled as the exporting and importing partner of the reporting country. Free on
Board (FOB) and Costs, Insurance and Freight (CIF) values are used for recording trade values in exports
from and imports into the reporting country.

2.1 Bilateral merchandise trade statistics and CIF-FOB ratios

Bilateral merchandise trade statistics is concerned with records from both countries but there is only
one flow of trade. In principle, the value of exports and imports is at FOB and CIF prices respectively,
and the CIF-FOB discrepancy reflects the shipping and insurance costs from the export country to the
importing country.

There are CIF-FOB differences because export value is mostly reported on an FOB basis, while import
value is on a CIF basis. The CIF-FOB differences result in a higher import value than export value.
The International Monetary Fund (IMF) estimates that, on average, the CIF price is greater than the
FOB price by 10 per cent. However, the CIF-FOB ratio becomes greater as the distance between trade
parties increases and the weight of the traded goods becomes heavier (Pomfret & Sourdin, 2009).
Similarly, research about CIF-FOB ratios of CEPII (Center d’Etudes Prospectives et d” informations
Internationales) covering more than 200 countries and 5000 products between 1994 and 2007 reveals
that there is a stable gap of 10 per cent in terms of value of trade for exports, and of 5 per cent for imports.
Normally, the means that the CIF-FOB ratios are in the range of 1.05 to 1.1 (Gaulier & Zignago, 2010).

Gehlhar (1996) indicated that the CIF-FOB ratio in bilateral trade substantially depends on sectors and
the nature of trading commodities; in particular, for manufacturers with a wide range of commodities,
there is considerable difference between those with a high unit value, such as precious stones, metals and
jewellery, and products with a low unit value, such as toys and sporting goods.

2.2 Mirrors statistics study and cross-border trade administration

(Hamanaka, 2013) explained the general view on the accuracy of data collected by customs offices that
import data are more reliable than export data because governments are more serious about recording
imported goods for the purposes of tariff revenue collection, taxes and other regulatory controls. This
also indicates that discrepancies from mirror statistics comparison is caused by various trade data
miscomputations and misclassifications, such as transaction directions, commodity codes, origin of
imports and under-reported value of imported goods.
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Various factors can lead to discrepancies in mirror statistics (Yeats, 1995; Makhoul & Otterstrom,
1998; Ferrantino & Wang, 2007; Eurostat 2009). These studies mainly focus on both misclassifications
associated with commodities and the direction of trade and statistical practices and performance of
customs officers (of either the exporting or importing country). A short description of these findings is
presented below.

In terms of international trade transactions, the goods transition starts from the exporting country
and concludes with the destination in the importing country. Costs of importation include not only
value of the trading goods but also freight, insurance and other cross-border charges. This leads to a
discrepancy among the trade statistics of one reporting country with their partners, which explains
why the value of the CIF-FOB ratio ranges from 1.05 to 1.1 (as mentioned above).

Exchange rates used for trade statistics is a periodical average value, which differs from the rates at
the time of trading and reporting in both the reporting country and their partners. This contributes
to the disparity in trade statistics of two trading partners whose bilateral trade is substantially high.

The difference in time of reporting can be a cause of discrepancy in some instances when the
transaction occurs in different periods of statistical compilation in two related countries.

In terms of international transportation for re-exports and transhipments, the information about the
country of origin and last destination are usually misreported and compiled in the customs database
of the trading countries. This leads to a significant gap in bilateral trade statistics because there are
many rules and understandings about the country of origin and destination in global trade (Hamanaka,
2013).

It is much more complicated when a country completes sales of goods with members of an economic-
integrated region such as the European Union (EU). For example, if goods originating from Vietnam
pass through the port of Rotterdam, Netherlands, before reaching their final destination (Germany),
the origin country (Vietnam) may record goods as exports to either the Netherlands or Germany.
Where there is such a discrepancy, it is difficult to determine which country’s customs office has the
correct records.

The Rotterdam effect is used to illustrate trade map and statistics scenarios among the relevant
countries as below.

In some situations, that goods are recorded as exports but returned to the exporting country for any
reason will not be recorded by the intended importing country but may continue to be recorded in the
export statistics of the exporting country.

Figure 1: Rotterdam effect in international merchandise statistics

The Vietnam-originated
goods exported to
Germany- last destination

Transits at Rottermdam port.
Intra-EU transfers without Statistics discrepancy of
customs declaration from bilateral trade between
Vietnam reporting exports Netherland to Germany Vietnam - Netherlands and
statistics in bilateral trade ?? Vietnam-Germany. Also
with Germany Vietnam - the EU
Netherland Germany may
produced not complied
imports imports
statistics statistics from
from Vietnam
Vietnam

Volume 14, Number 1 43



International Network of Customs Universities

Hamanaka (2013) analysed a variety of commercial frauds and misdeclarations about the transacted
value, HS codes, origin, transportation and transaction chains in order to take advantage of duty free
arrangements; duty reductions or duty drawback schemes. For instance, almost all countries apply GATT
Article 7 (the WTO valuation agreement) for determining customs value, but traders may manipulate
values to benefit from unfair market competition and duty exemption.

Mirror statistics is widely developed in many countries to enhance the quality of trade statistics
compilation and the effectiveness of cross-border trade administration by taking advantage of data-
driven border control methods, advanced informatics technologies and international cooperation between
customs administrations. This is strongly facilitated and promoted by many international organisations,
such as the World Bank, IMF, WTO and WCO (Roger-Claver Victorien Gnogoue, 2017).

3. Data and research methodology

In this paper, Vietnam is selected as the reporting country for both exports and imports. Vietnam’s
customs data is collected from the international merchandise trade database of the General Department
of Vietnam Customs, while the data of Vietnam’s trade partners is collected from the Comtrade database.

This study uses basic statistical technique to explain mirror statistics and causal factors of unreasonable
disparities in the bilateral trade data of Vietnam. This is based on the hypothesis that mirror statistics
indicate the normal ratio of CIF-imported value and FOB-exported value in a range from 1.05 to 1.1.
This ratio may be differentiated by trade costs and international transport routes between Vietnam and
its partners. Otherwise, it reflects the weak performance of the national customs administration in cross-
border trade management and statistics.

4. Analysis of mirror statistics for Vietnam, 2013-2016

4.1 Vietnam’s international merchandise trade, 2013-2016

In the slowdown of the world economy, Vietnam was facing many difficulties and challenges to achieve
the growth of GDP at 6.21 per cent and international trade in merchandise goods of nearly $310 billion
US dollars in 2016. It was a remarkable year for Vietnam’s international merchandise trade, with a trade
surplus of $1.78 billion, compared to $3.54 billion deficit of 2015 (General Department of Vietnam
Customs, 2016).

Vietnam has a wide variety of major export commodities with high comparative advantages in the world
market, such as textile and garments, computers, fishery products and footwear. Vietnam is also an
important importing partners of many leading economies in the world and region, such as China, EU,
USA and ASEAN.

In general, Vietnam’s trade in goods has increased around four times from 85 billion US dollars since
Vietnam became a WTO member in 2007. Numerous markets in the world have reached trade records
over 1 billion US dollars, including the top 28 export partners and 22 import partners. In 2016, China
continued to be the largest supplier with total value of about 50 billion US dollars, which accounted
for 28.2 per cent of total imports. The USA, on the other hand, has been the biggest export market of
Vietnam, reaching over 38 billion US dollars and 21.8 per cent of total exports in 2016.

4.2 Analyses of mirror statistics in Vietnam’s international merchandise trade

4.2.1 Mirror statistics analysis: Vietnam as the reporting country of exports
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Table 1: Bilateral trade statistics discrepancy in Vietnam's exports data

Year 2013 Year 2014 Year 2015 Year 2016
) Import | Export Ratio Import | Export Ratio Import | Export Ratio Import | Export Ratio CIF/
STT Nation Value Value Value Value Value Value Value Value
CIF/FOB CIF/FOB CIF/FOB FOB
(ITC) (GDVC) (ITC) (GDVC) TC) (GDVC) TC) (GDVC)
1 China 16,892 13,186 1.28 19,900 14,931 1.33 25,128 16,604 1.51 37,172 21,944 1.69
2 United m.SSm 25,904 23,841 1.09 32,011 28,644 1.12 39,665 33,480 1.18 43,773 38,450 1.14
of America
3 Germany 7,541 4,737 1.59 8,097 5,178 1.56 8,968 5,705 1.57 9,777 5,961 1.64
4 France 3,732 2,204 1.69 4,041 2,398 1.69 4,587 2,953 1.55 4,994 2,983 1.67
5 Japan 14,233 13,631 1.04 15,417 14,693 1.05 15,125 14,137 1.07 16,238 14,671 1.11
6 Hong Kong 5,060 4,108 1.23 5,490 5,202 1.06 6,553 6,965 0.94 7,527 6,088 1.24
7 Canada 2,080 1,545 1.35 2,561 2,079 1.23 3,200 2,411 1.33 3,745 2,653 1.41
Korea
8 . 7,175 6,618 1.08 7,989 7,144 1.12 9,803 8,932 1.10 12,495 11,406 1.10
(Republic)
9 Poland 1,142 349 3.27 1,288 509 2.53 1,510 585 2.58 1,650 598 2.76
10 Switzerland 1,287 289 4.46 1,044 265 3.94 1,022 230 4.44 1,500 593 2.53
1 Russian 2,597 1,903 1.36 2,296 1,725 1.33 2,055 1,439 1.43 2,465 1,616 1.53
Federation
12 Thailand 3,269 2,858 1.14 3,938 3,255 1.21 4,034 3,146 1.28 4,450 3,615 1.23
13 Indonesia 2,723 2,451 1.11 3,418 2,891 1.18 3,162 2,852 1.11 3,228 2,618 1.23
14 Singapore 3,057 2,607 1.17 3,200 2,910 1.10 3,604 3,215 1.12 3,009 2,407 1.25
15 Australia 3,656 3,347 1.09 4,478 3,894 1.15 3,359 2,829 1.19 3,328 2,827 1.18
16 Philippines 871 1,694 0.51 1,348 2,311 0.58 1,273 2,020 0.63 1,982 2,220 0.89
17 Cambodia 988 2,921 0.34 1,693 2,688 0.63 0 2,410 0.00 1,416 2,199 0.64
18 Netherlands 2,509 2,934 0.86 2,675 3,764 0.71 4,893 4,762 1.03 4,364 6,012 0.73

Note: Unit million US dollars
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Figure 2: Ratio CIF-FOB: Vietnam s reporting exportation
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In general, most of the ratios between the import value and export value are higher than ‘1°, except
for Cambodia, the Netherlands and the Philippines. This result reflects the standard methodology and
quality of export statistics reported to Vietnam Customs. The main points from the mirror statistics
analysis of Vietnam’s exports are as follows:

1. Incases of the top import partners of Vietnam, such as USA, Japan, Korea and Hong Kong (but not
China), the CIF-FOB ratio of the import value and export value ranges from 1.04 to 1.1.

2. The CIF-FOB ratio in case of the Philippines, Cambodia and the Netherlands is less than ‘1’ in
2013-2017 (see Table 1). These huge discrepancies reflect the differences between Vietnam and
trade-related countries in compiling international merchandise statistics reports due to special
transactions, such as imports for re-export, intermediary and transits.

Due to a greater advantage in sea transportation than Cambodia, most flows of goods imported to the last
destination of Cambodia are shipped via Vietnam by transit or imported for re-export to Cambodia. In
these situations, Vietnam compiled export data for the imports into Cambodia, but these are not reported
in Cambodia’s import statistics because Vietnam is not the country of origin. A similar situation occurs
in the case of the Philippines, which is a transit hub in the international route from Vietnam to other
Pacific countries.

The geographical positions of Vietnam, the Philippines and Cambodia is seen as the main factor of
international trade operations among these countries (see Figure 3).
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Figure 3: International trade routes of Vietnam and countries in ASEAN
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In case of the Netherlands, as per the Rotterdam effect mentioned above, many shipments from Vietnam
to the EU are reported as exports to the Netherlands as the last destination port of Rotterdam. However,
the goods are not consumed in Netherlands but in other European countries such as Germany and France.

This also explains why the CIF-FOB ratio between Vietnam and some European countries (e.g. Germany
and France) is higher at 1.59; 1.56; 1.57; 1.64 (Germany) and 1.69; 1.69, 1.55 and 1.67 (France) in 2013,
2014, 2015 and 2016 respectively. In these cases, Vietnam’s exports statistics may not include Germany
and France, but these countries’ reported imports would show Vietnam as the country of export.

Next, huge discrepancies and high CIF-FOB ratios (up to 2.5) are seen in the case of some countries
located centrally in Europe (e.g. Switzerland, Poland). International transportation and the Rotterdam
effect are considered as the most important contributing factors to such phenomena.

3. We analysed the discrepancy between Vietnam’s reporting export statistics and China’s compiled
import data. The CIF-FOB ratio is significantly higher than the normal rate and indicates data
missing from the exports compilation of Vietnam are reported in China. It is challenging for the
Vietnamese authorities to control exportation from Vietnam to China due to the geographical
proximity between the two countries, with various non-commercial routes such as forests and
fields, over mountains and by river.
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4.2.2 Mirror statistics analysis where Vietnam is the reporting country of imports

Analysing mirror statistics in the case of Vietnam being the reporting country of imports, there are some
key conclusion as follows:

1.

Most of CIF-FOB ratios fall below ‘1°, except for Japan, Taiwan, USA, France and Italy. These
countries are known to have advanced international merchandise statistics systems. The CIF-FOB
ratios are in the normal range from 1.05 to 1.1, which suggests Vietnam’s trade statistics data for
these countries.

In the cases of Hong Kong and Singapore, the CIF-FOB ratios are extremely low: 0.11 (2013),
0.12 (2014), 0.13 (2015) and 0.16 (2016) for Hong Kong and 0.52 (2013), 0.53 (2014), 0.51 (2015)
and 0.42 (2016) for Singapore. International transit in goods through these hubs before leaving for
the final destination of Vietnam is the most likely contributing factor for these discrepancies, as
Vietnam does not report such imports as originating from Hong Kong or Singapore.

In contrast to the cases of Hong Kong and Singapore, discrepancies in cross-border trade statistics
between Vietnam’s import values and Cambodia’s export values are large at 5.52 (2014), 3.36
(2015) and 4.13 (2016). It raises questions about the methodology and quality of Cambodia’s
international trade statistics, which causes many differences in goods classifications, valuations and
methods of producing statistics reports (Hamanaka, 2011). However, the reason for the very high
CIF-FOB ratios in the case of Cambodia is that many shipments of the Cambodia-originated goods
are transited in Vietnam before departing to the last destination and reported as imports declaration
into Vietnam from Cambodia.

Due to high import tariff barriers, smuggling and commercial fraud involving misdeclaration of
origin, classification and customs valuation are also major concerns of cross-border administration
and control in Vietnam, which in turn contribute to discrepancies in Vietnam’s statistics.

Figure 4: Ratio CIF/FOB in case of Vietnam s reporting importation
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Table 2: Bilateral trade statistics discrepancy in the Vietnam's imports database

Year 2013 Year 2014 Year 2015 Year 2016
Export | Import Ratio Export | Import Ratio Export | Import Ratio Export | Import Ratio CIF/
Country Value Value Value Value Value Value Value Value
CIF/FOB CIF/FOB CIF/FOB FOB
(ITC) | (GDVC) (ITC) | (GDVC) (ITC) | (GDVC) (ITC) | (GDVC)

1 China 48,586 36,938 0.76 63,731 43,713 0.69 66,381 49,521 0.75 61,094 50,019 0.82
2 Hong Kong 9,436 1,050 0.11 8,676 1,038 0.12 9,832 1,321 0.13 9,356 1,498 0.16
3 Singapore 10,870 5,689 0.52 12,904 6,339 0.53 12,131 6,038 0.50 11,354 4,763 0.42
4 India 5,988 2,881 0.48 6,527 3,113 0.48 5,357 2,657 0.50 5,958 2,746 0.46
5 United States 5036 5233 1.04| 5734 6297 Lio|  7.072| 7,796 1.10| 10,151 8,702 0.86

of America
6 Malaysia 4,227 4,099 0.97 4,384 4,207 0.96 4,466 4,201 0.94 5,730 5,171 0.90
7 France 934 997 1.07 1,015 1,116 1.10 1,719 1,261 0.73 1,645 1,144 0.70

Korea
8 . 21,088 20,705 0.98 22,333 21,763 0.97 27,773 27,614 0.99 32,651 32,163 0.99

(Republic)
9 Thailand 7,182 6,318 0.88 7,388 7,093 0.90 8,764 8,284 0.95 9,337 8,849 0.95
10 Australia 2,040 1,587 0.78 2,764 2,056 0.74 2,559 2,023 0.79 2,798 2,425 0.87
11 Netherlands 744 678 091 710 552 0.78 897 691 0.77 923 677 0.73
12 Russian 1,373 855 0.62 645 827 1.28 824 746 0.90 1,373 1,131 0.82

Federation
13 Germany 2,463 2,965 1.20 2,633 2,620 1.00 2,565 3,213 1.25 2,990 2,850 0.95
14 Austria 186 197 1.06 186 226 1.22 187 412 2.21 204 351 1.72
15 Italy 893 1,177 1.32 971 1,337 1.38 1,218 1,453 1.19 1,158 1,427 1.23
16 Philippines 541 953 1.76 375 677 1.81 727 906 1.25 747 1,060 1.42
17 Taiwan 8,919 9,416 1.06 9,965 11,079 1.11 9,460 10,993 1.16 9,551 11,235 1.18
18 Japan 10,550 11,615 1.10 11,830 12,926 1.09 12,543 14,367 1.15 12,990 15,064 1.16
19 Cambodia 96,801 | 503,649 5.20| 185,645| 623,405 336 229,059 | 945,967 4.13

Unit million US dollars
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5. Conclusions and recommendations

5.1 Conclusions

The mirror statistics study reveals some major issues. First, the majority of statistical discrepancies for
Vietnam’s imports fall outside the normal range. The reason for this significant number of the Vietnam’s
reported imports statistics include shipments in transit and imports for re-export via Vietnam to the
neighbouring countries like China, Cambodia and Laos.

Second, high increases of trade facilitation and market liberalisation and the growth of e-ommerce
are enabling smuggling and commercial fraud, which are major causes of discrepancies in Vietnam’s
trade data, stemming from misdeclarations in origin, customs valuation, commodity classification and
fraudulent documentation.

Third, a lack of international cooperation in the compilation of trade statistics and information-sharing
networks between Vietnam and its trade partners where there are abnormal and unrealistic mirror
statistics findings makes it difficult to investigate the drivers or solutions to improve the quality and
credibility of these bilateral trade statistics.

Fourth, the technique of mirror statistics needs to be developed as an effective tool for making trade
statistics more standard and accurate and enhance Vietnam’s cross-border trade controls and laws
enforcement.

5.2 Applying mirror statistics in Vietnam

5.2.1 Mirror statistics analysis protocol in Vietnam

The General Department of Vietnam Customs plays a vital role in international merchandise trade
statistics and has established a functional unit for analysing mirror statistics. This unit operates as a hub
for merchandise trade data transmission and management at national and international levels, and its
mission should be stipulated officially in goals, tasks and the vision of Vietnam Customs (see Figure 5).

Figure 5: Functions and tasks of the Customs mirror statistics unit
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A formal process and legal framework of mirror statistics analysis is needed to ensure that Vietnam
meets international trade statistics standards, norms and practices and the operating capacity of Vietnam
Customs (see Figure 6). This is an important function of Vietnam Customs that commits to the stated
aims of the national customs, including professionalism, efficiency, transparency, effectiveness and
modernisation

Figure 6. Mirror statistics management process of Vietnam Customs
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5.2.2 Standardising Vietnam Customs’ database of international merchandise trade

Vietnamese import and export enterprises play an important role in providing creditable international
merchandise trade data as well as contributing to the effectiveness and efficiency of cross-border trade
administration in Vietnam. In term of legal compliance and trade facilitation, Vietham Customs should
enhance its cooperative relationship with the business community, aiming for a higher quality of trade
information and statistics.

Standardising trade statistics methods and techniques that adapt to new trends in international business
and globalisation are top priorities for Vietham Customs. Initiatives taken by Canada, Mexico and USA
could provide useful guidance for Vietnam.

Furthermore, Vietnam Customs should foster collaboration with neighbouring countries and major
trading partners in relation to international trade statistics and cross-border trade management. This could
help to produce joint masterplans and legal frameworks to moderate the discrepancies in international
merchandise trade statistics and promote efficiency and efficiency of cross-border trade administration.
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Enhancing customs control in Cambodia
through risk management policy
Hong Sreya

Abstract

International agreements and the strategy of the Royal Government of Cambodia
emphasise strengthening trade facilitation and customs control through risk management
policies. The General Department of Customs and Excise of Cambodia has made
significant progress in managing risks associated with revenue fraud and prohibited
goods, and has restricted smuggling while facilitating legitimate trade through its
reform and modernisation efforts. This research explores policy options to strengthen
technology systems and the capacity of customs officials to manage risks.

1. Introduction

On International Customs Day 2019, the World Customs Organization (WCO) (2019) highlighted the
importance of fast and efficient global trade, movement of people and transportation of goods through
the slogan ‘SMART borders for seamless Trade, Travel, and Transport’. With globalisation, international
trade has increased significantly and is expected to continue to rise. In most developing countries,
Customs has three major roles: collecting revenue from imported and exported goods, providing border
security and facilitating trade. Therefore, key objectives are preventing revenue loss and providing border
security while allowing goods to flow across borders with less delay. However, achieving a balance
between control and trade facilitation can be seen as a ‘zero-sum’ game in Cambodia and elsewhere.
To reach the optimal level of both, the effective application of risk management policies is needed
(Widdowson, 2005).

Customs around the world have modernised and reformed their administrations through all areas so
that they can respond to the challenges. The General Department of Customs and Excise of Cambodia
(GDCE) is the leading agency at the Cambodian border, operationally responsible for ensuring that
international trade is compliant with national laws and international agreements (Royal Government of
Cambodia, 2007). The GDCE (2015) has been working towards achieving a robust risk management
system that meets international standards and best practice through its Strategy and Work Programs on
Reform and Modernisation. However, challenges regarding information technology (IT) and human
capacity remain.

This paper first outlines the international and national legal frameworks regarding risk management
policies and poses research questions. It then presents the methodology for the research investigation
before identifying gaps in the current practices in Cambodia. Next, it summarises the key findings to the
research questions and proposes an ‘improvement’ package that consists of a collection of actions that
fits the context of Cambodia Customs. Finally, it analyses options against the status quo and recommends
the next steps that the GDCE should take based on the results of the analysis.
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1.1 Definition

‘Customs risk’ refers to the risk of noncompliance with customs legislation (WCO, 2010). WCO (2008)'
defined ‘customs risk management’ (CRM) as the system of managing customs policies, procedures and
practices through having the necessary information and intelligence in order to identify, analyse, monitor
and address risks of imported consignments (WCO, 2008). This process is set out in Figure 1.

Figure 1: Standard customs risk management process (WCO, 2008)

| Monitor and Review |
v & v @ @ v
U . e . & ) Assessand &
Establish Identify Analyze Prioritize Address
Context Risks Risks Risks
Rlsks
) : '

| Documentation, Communication and Consulation |

1.2 Types of customs risks

There are many types of risks that Customs around the world need to manage, including risks of revenue
fraud, public health and environmental harms, illegal importation of prohibited and restricted goods, and
fair economic competition. These are set out in Table 1.

Table 1: Type of risks facing Customs (Zivkovic & Sutevski, 2018, p. 9)

Revenue Public Environmental lllgg;lltlilsltg Fair
collection health protection terrorism competition
Non-declared goods v v v
Proper tariff classification v 4 v
Proper valuation v v
Proper country of origin v v
Trade policy measures v v v
Proper customs procedures v v v
Intellectual property rights v v
Trade jagreements v v
compliance
Money laundering 4
Environmental crime v 4
Smuggling
Drugs and precursors 4
s . «
Firearms v v
CITES v
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Nuclear and v v
radioactive materials
High customs duty v v v
goods
1.3 Background

1.3.1 International framework

The guidelines in Chapter 6 of the Revised Kyoto Convention on Customs Control state that Customs
should use risk analysis to identify high-risk goods for further examination and use risk management
systems for customs control (WCO, 2008). Moreover, Standard 4 of the WCO SAFE Framework of
Standards (FoS) states that ‘Customs should establish risk-management systems to identify potentially
high-risk cargo and/or transport conveyances and automate that system’ (WCO, 2010, p. 13).

Risk management systems allow Customs to limit intrusive customs inspections, aligning with trade
facilitation agreements (World Trade Organization, 2014). Due to a significant growth of international
trade in the 21st century, the identification and mitigation of risks at the operational level and the
application of risk management beyond the operation level are among the key building blocks for the
new strategic direction (WCO, 2008).

1.3.2 National legal framework

The Royal Government of Cambodia (RGC) (2018) commits, in its Rectangular Strategy Phase IV,
to strengthen trade facilitation by reducing cross-border control mechanisms and other unnecessary
formalities that delay the flow of goods. The RGC (2018) also aims to prevent and suppress illegal
activities, including smuggling, money laundering and illegal drugs trafficking and emphasises (RGC,
2019) medium-term revenue mobilisation during 2019-2023. The GDCE is responsible for mobilising
revenue from importation and exportation of goods while protecting the border (RGC, 2007). These
objectives and the associated primary responsibilities require the GDCE to have robust systems in place
to effectively and efficiently control the importation, exportation, and transit of consignments with the
least possible time and cost.

The RGC (2006) adopted a risk management policy under Sub-decree No. 21, The facilitation of trade
through risk management. Article 5 of the sub-decree states that the GDCE is responsible for inspecting
goods at the borders and checkpoints, while Article 15 states that inspections need to be based on risk-
operative procedures. This means that the physical inspection of goods will be conducted only for those
goods that are identified as high risk. The framework underlies the rationale of why the GDCE needs to
have effective risk management policies. The RGC has established a Risk Management Unit (RMU) in
the GDCE as it is an implementing agency (RGC, 2013). The RMU is under the Department of Customs
Audit of the GDCE.

1.4 Research methodology and scope

The research draws upon academic studies of CRM practices, published and internal government reports,
and the guidelines and standards of international organisations. Data are drawn from international
standards and guidelines, the RGC’s documents, and the GDCE’s published documents and reports.
Gap analysis is conducted on two main aspects: information technology (IT) and human resource
management and capacity.

There are two important aspects to note in the scope of the research. First, it focuses on the risks associated
with the importation of goods. Second, the research only focuses on policy aspects regarding IT system
and human resources capacity and management.
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2. Current policy analysis

2.1 Information technology

This section assesses the capability of the GDCE to use IT for effective implementation of CRM policies
based on the SAFE FoS of the WCO (‘the standard’).

2.1.1 Submission of data

The standard states that importers should lodge an electronic cargo declaration to Customs before the
arrival of goods.

With the support from the World Bank, the GDCE implemented the Automated System for Customs Data
(ASYCUDA) in 2006 so that it could provide electronic submission of customs declarations to improve
the business environment in Cambodia (World Bank, 2012). ASYCUDA has now been installed at all
customs branches and offices in Cambodia. The ongoing development of ASYCUDA has contributed to
enhancing the logistics performance in Cambodia by improving the rank from 129th in 2010 to 73th in
2016 (World Bank, 2016).

Gap analysis: The GDCE has successfully conformed to the standard regarding submission of customs
declarations electronically. Since ASYCUDA covers all customs transactions, the GDCE can easily
monitor and control trade data in Cambodia. However, the GDCE still faces challenges to receive
electronic shipping information before the goods arrive. Therefore, unnecessary time and cost may occur.

2.1.2 Risk management systems

The standard states that Customs should use IT for effective implementation of risk management systems
as IT supports faster analysis of selectivity criteria:

1. A national database for Customs to store all important information of all trading consignments and
risk profiles can easily be updated and shared internally.

2. The database can be used as the basis for targeting, profiling and identifying risks through the
selectivity module of automated clearance system.

So far, 28 risk indicators and nine selectivity criteria have been added to ASYCUDA. The list of

prohibited and restricted goods has also added to ASYCUDA (RGC, 2007). The system assesses customs

declarations, which are known as single administration declarations (SAD), according to its risk profile,

then allocates them to one of four lanes (Ministry of Economy and Finance, 2007) as Figure 2 illustrates.
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Figure 2: ASYCUDA risk-based procedures (Ministry of Economy and Finance, 2007)
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The GDCE also developed a Customs Risk Management Database System (CRMDS) in 2011, with
support from the Japan International Cooperation Agency (JICA) (Ministry of Economy and Finance,
2011). The CRMDS is an independent web-based system that has risk-assessment functions similar
to ASYCUDA'’s SAD processing system, but CRMDS is more specific and detailed. However, only
consignments identified as Red Lane by ASYCUDA are manually entered into the system by frontline
customs officials so that RMU officials can assess the detailed risks further.

The CRMDS has been installed in 10 main border checkpoints in Cambodia: Sihanoukville International
Seaport, Phnom Penh International Port, Phnom Penh International Airport, Poi Pet, Bavet, Tropaing
Plong, Tropaing Sre, Uy Nhong Dry Port, Sokorn Dry Port, Hong Leng Hour Dry Port (Ministry of
Economy and Finance, 2011). These offices are responsible for collecting data and entering it into the
system.

Gap analysis: ASYCUDA and CRMDS are not connected. Frontline officers are required to enter
the information of importing companies and consignments manually to the CRMDS to perform risk
indication. Overall, there is no integrated system for the GDCE to connect all aspects of the supply chain
together in order to control and manage risks.

2.1.3 Selectivity, profiling and targeting

The standard suggests that Customs should use effective approaches to profile and identify high-risk
goods through receiving electronic information about shipments of consignments, strategic intelligence,
and automated trade data before they arrive in the country. Additionally, Customs should require
importers to submit electronic information in advance and allow enough time for Customs to conduct
risk assessment properly.
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The GDCE currently receives information on cargo shipping documents in hard copies, sometimes as
soon as the shipment arrives (The PM Group, 2015). Customs officials identify high-risk goods based
on its profile and selectivity criteria indicated by ASYCUDA’s SAD processing, and the CRMDS
identifies the level of high-risk consignments in detailed. The GDCE is the leading agency to implement
the national single window, which allows all traders to submit shipping documents of consignments
electronically in advance to save time and cost of doing business in Cambodia (GDCE, 2015).

In 2016, the Royal Government of Cambodia officially joined the UNODC-WCO Container Control
Programme (CCP) with other 54 member states to enhance security in the international containerized
supply chain. As a result, Container Control Unit (CCU) and Air Cargo Control Unit (ACCU) have
been inaugurated in Sihanoukville International Port and Phnom Penh International Airport respectively.
CCU and ACCU officers are trained and equipped with risk analysis and identification skills and they
are responsible for profiling and targeting high-risk consignments at the frontline using equipment and
tools available to the units.

Gap analysis: Effective and successful selection of high-risk goods depends significantly on pre-arrival
information (Zivkovic & Sutevski, 2018). With the importance of trade facilitation, customs officials
at RMU, CCU and ACCU cannot take sufficient time to assess the risk associated with the goods to
identify the high-risk consignments. Moreover, the CRMDS does not allow frontline officials to create
emerging risk profile with the combination of potential risk indicators or suspicion even though they are
the operators who meets consignment directly.

2.1.4 Modern technology in inspection equipment

The standard recommends that Customs should install non-intrusive inspection and radiation detection
technology equipment for conducting inspection following risk assessment.

The GDCE has installed scanning machines at the main customs checkpoints: Phnom Penh and
Sihanoukville International Port, Bavet office, Poi Pet Office and Phnom Penh International Airport
(GDCE, 2015). The GDCE has also installed radiation detection equipment at Phnom Penh International
Port, Sihanoukville International Seaport, Siem Reap and Phnom Penh International Airport, with
support from the United States Department of Energy’s Office of the Second Line of Defence under
Megaports Initiative Programme.?

Gap analysis: The scanning machines have not yet been installed at all border checkpoints yet. This
means that some checkpoints still need to conduct intrusive physical inspections, which take longer and
it is harder to detect concealed illegal items.

2.1.5 Intelligence exchange for high-risk consignments

The standard suggests Customs should adopt Customs-to-Customs electronic messages to exchange
data for high-risk consignments to assist in assessing risks. These messages include arrival notification
and inspection results. The provisions to enable Customs to send information to Customs in country and
other countries for the purpose of targeting high-risk goods should be developed.

The GDCE has used the Customs Enforcement Network Communication Platform (CENcomm) by WCO
(2008) as it is an online platform that allows customs officials in risk management areas to communicate
and share intelligence. Currently, customs officials in the department of suppression and prevention,
RMU, container control unit (CCU), and air cargo control unit (ACCU) can get a username and access
the platform (GDCE, 2015). It provides:

* real-time intelligence exchange
e seizure record details

* reports on control or inspection action taken by customs of other countries.
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Furthermore, department of suppression and prevention is a part of WCO’s Regional Intelligence Liaison
Offices in which intelligence is shared regularly among members.

Gap analysis: There is not yet a formal electronic system within the organisation for sharing real-
time data among relevant departments and offices. Intelligence is a key factor for frontline officers to
effectually detent and seize high-risk consignments. IT systems to support real-time data exchange is an
important component for a smart risk management system (Zivkovic & Sutevski, 2018).

2.2 Human resource management and capacity

This section assesses the human resource management and capacity of the GDCE based on the Risk
Management Compendium of the WCO (2010).

2.2.1 Human resource management

The standard recommends that work in RMU should be assigned based on an official’s skills, experience
and capability related to risk analysis and relevant functions. Unfortunately, there is currently no
monitoring and evaluation process to assess an RMU official’s competencies in risk management skills.

Gap analysis: Having specialists in any specific field is key for the organisation to achieve the best
outcome. RMU officials should have competent skills related to analysing and identifying risks. Without
these qualities, the outcome cannot reach its best yet.

2.2.2 Human resources capacity

The standard states that training should be regularly provided to officials in RMU to ensure that
they are capable and knowledgeable in applying all areas of risk management policy. Moreover, all
customs officials in Customs need to understand and be able to apply the concepts and functions of risk
management and its role in the customs clearance process.

National training and training abroad by development partners is provided for the officials in the RMU
(GDCE, 2015). However, no introductory training related to the risk management system to frontline
customs officials is provided. RMU officials receive training with assistance from development partners,
but there is an insufficient number of in-house instructors to conduct continuous internal training.

Gap analysis: Without all customs officials, particularly frontline officials, having risk management
knowledge it is hard for the risk analysts to perform their work, as customs officials do not correspond
in a required by RMU officials. USAID (2018) points out that risk analysts’ capacity is important, and
so is the capacity building of all customs officials across the organisation, which is necessary for the risk
analysts to perform risk assessment effectively and efficiently.

3. Key findings of alternative approaches

3.1 Information technology

An integrated customs risk management system has been used by several countries to ensure effective
and efficient customs control. For example, New Zealand Customs and Ministry for Primary Industries
(MPI) established the Joint Border Management System (JBMS) in 2016 to integrate business
intelligence, data mining, and trade single window to improve the CRM capabilities (New Zealand
Customs, 2017). Furthermore, Ukrainian Customs has successfully integrated their Automated Risk
Analysis and Management System (ARAMS) into a customs database system and other developed
systems (Komarov, 2017). When submitting customs declarations into the customs data system, those
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goods are automatically assessed by the ARAMS. As a result, in 2014, Ukrainian Customs conducted
further rigorous examination and control of only 4.1 per cent of total customs declarations and was able
to facilitate 95.9 per cent of consignments that had low-risk profiles.

Electronic advance cargo information (ACI) has been found to be an effective policy that allows
Customs to perform advanced risk assessment. ACI refers to the dataset of information that is necessary
for Customs to profile and identify high-risk consignments before they arrive in each country (WCO,
2010). SAFE FoS of the WCO (2010) seeks to harmonise the ACI for arrival, transit and departure of
consignments and advises Customs to implement an electronic ACI program. Incorporating ACI into
the current CRM system enables Customs to increase their control over territory and supply chains and
decreases risks. In addition, ACI enables Customs to have more time to scrutinise shipments in order to
take the right action. Notably, setting up ACI is costly for Customs, other relevant agencies and business.

Forexample, in 1991, Japan Customs implemented the electronic ACI and pre-arrival examination, which
aims to process customs procedures before the arrival of goods (WTO, 2010). In 2010, the percentage
of traders who used this was 36 per cent for sea cargos, and 52 per cent for air cargos. This policy has
allowed Japan Customs to provide trade facilitation for low-risk consignments and focus more on high-
risk shipments. According to a time-release study conducted by the Ministry of Finance of Japan (2009),
the clearance time was reduced to 48 per cent for goods shipping through sea and 95 per cent for goods
shipping through air. The WTO (2010) also states that the implementation of a pre-arrival examination
does not require a high cost as customs administrations can use their existing facilities combined with
changes to their legislation.

Moreover, USAID (2018) recommends each Customs to implement the Cargo Targeting System (CTS)
developed by the WCO (2018) as it is a system provided to its members with best practice for assessing
and managing customs risks. The function of the system is to profile risk from all manifests and imported
shipment data submitted by traders and to provide transactions for customs officials to review. The
system is also easily integrated with other systems. The implementation of CTS needs to comply with
the national laws and legislation of each country.

The guidelines in SAFE FoS of the WCO (2010) suggest that members establish a customs intelligence
system to manage and share intelligence with others. The South-East European Law Enforcement Center
has adopted the South-East European Messaging System (SEMS) as a tool for exchanging data among
customs administrations of participating countries (Zivkovic & Sutevski, 2018). The SEMS allows each
law enforcement agency to securely and accurately exchange real-time data. In addition, the system can
be used to collect data for risk assessment, profiling and targeting. The systems play an important role to
support CRM functions. The European Union and China also set out EU-China Smart and Secure Trade
Lanes to exchange customs data.

For managing risks related to passengers leaving or entering the country by air, New Zealand Customs
launched the SmartGate automated passenger processing system at Auckland International Airport in
2009, and Wellington and Christchurch international airports in 2010 (New Zealand Customs, 2017).
SmartGate is a technology that uses electronic information and facial recognition against passport photos
to perform customs and immigration control and verification. This system is effective and efficient as it
allows customs officers to focus on high-risk travellers. Until 2015, approximately 3.9 million passengers
air had gone through the SmartGate and the figure was equal to 36 per cent of the overall air passengers.
New Zealand Customs is working to expand SmartGate to more airports and increase the eligibility to
more nations in order to reduce manual border clearance.
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3.2 Human resources

Technology systems can produce results if staff know how to use the systems. Komarov (2017) warns
that automated risk management systems are only able to analyse information electronically. However,
customs officials in the RMU are responsible for adding, reviewing or editing indicators of risk,
combinations and value into the risk profiles to ensure effective selectivity. For instance, in Ukraine
Customs, the organisation allocated IT specialists in both the IT and risk analysis departments to raise
the efficiency and capacity of the risk assessment process.

Human resources management is also an important factor to bring the best outcomes in managing risks.
Laporte (2011) recommends Customs to adopt a modern human resources management in which the
recruitment of CRM staff should be based on clearly defined job descriptions and assigned to work
on a long-term basis. For example, Angola Customs has used an annual appraisal system to verify and
rearrange staff to job descriptions based on their skills (Wulf, 2005). This allows Angola Customs to
allocate staff in the area they have expertise in and identify who should be promoted.

There should be a clear process of determining how Customs should manage their human resources
effectively. Wulf (2005) advises Customs to manage human resources by dividing the process into five
stages. The first stage is to identify desired staff profile. For risk management, staff need to have expertise
in IT, as modern risk assessment is based on intelligence-gathering techniques and be able to conduct
risk analysis and post-clearance audits on the business. The second stage is to establish recruitment
processes to find the needed skills, including analysis and technology skills. An interview should also
be conducted to assess the ability of each individual. The third stage is to provide training to enhance
their knowledge and skills. The fourth stage is to offer incentives for good performers so that they are
motivated to work hard and improve themselves. The final stage is to conduct an evaluation to identify
weaknesses and poor performers, and to find ways of improving their capabilities.

4. Policy analysis and recommendations

4.1 Policy options

Action 1: Integrated CRMDS with e-Customs

The GDCE should streamline CRMDS with all current technology systems of e-Customs for RMU
to effectively improve the selectivity and cover all information of consignments. When CRMDS is
connected to the ASYCUDA and the national single window, all shipping transactions will be
automatically recorded to the CRMDS, and customs officials will not need to manually record data.
After that, the integrated risk management system should be available to all customs and excise branches
and offices. All frontline officials who clear goods for traders can identify the high-risk consignments by
relying on the new integrated risk management system.

Action 2: Electronic advance cargo information

After establishing the integrated risk management system, the GDCE can introduce electronic advance
cargo information. This requires importers to submit all shipping documents two days before the goods
arrive the port. The 48-hour duration will allow the customs officials to profile and assess the risk of
the consignments before the goods arrive. If there is any identification of high-risk consignments, those
goods will be scrutinised and inspected physically.
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Action 3: Capability-based staff system for RMU

The staff at RMU should be allocated and evaluated based on the three main competencies: technical
skills, risk assessment skills and analytical skills. The officials who are based in that unit should have
those competencies in order to obtain the best outcome from the integrated risk management system.
Accordingly, the allocation and recruitment process into the RMU should also be based on competency
in those skills.

Action 4: Ongoing and in-depth training for RMU officials

Having allocated sufficient capable people to the RMU, GDCE should conduct in-depth training to those
officials every six months to keep knowledge and skills up to date. This could enable them to keep up
with the trends in order to manage risk effectively. The GDCE can request support from the WCO and
other development partners to provide experts for regular training twice per year and seek support to
send officials for overseas training in order to learn from practical experience from a more developed
country.

Action 5: Induction training for all customs officials at the border checkpoints

Induction training should be provided to all customs officials at the border checkpoints. The training
should provide frontline customs officials with an understanding of customs risk management and
effective use of the systems. It may be organised annually, and officials at RMU could be the trainers.
The training should provide key concepts for customs officials to use the integrated risk management
system successfully. The training would also provide opportunities for frontline customs officials to ask
questions if they do not understand how to use the system.

4.2 Associated program logic and outcome analysis

The program logic framework below (Figure 3) illustrates the model of the recommended policy. The
five actions are designed to improve IT and human resources. Implementing these actions can lead to
outputs of having sophisticated risk management systems and competent and skilful customs officials in
the GDCE. Having these outputs enables the RMU and frontline officials to conduct more effective risk
assessment. This immediate outcome assumes that the RMU can receive all the information of trade and
cooperate with frontline officials smoothly. Better risk assessment could lead the GDCE to make more
seizures, collect more revenue, and reduce clearance time and cost. All of these can contribute to the
seamless flow of trade and effective and economic growth in Cambodia.
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Figure 3: Program logic
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4.3 Recommendations

Based on the results from the findings and option analysis, the paper recommends that the GDCE
implements the proposed policy after the national single window is fully established.

The GDCE can start to streamline e-Customs operations with CRMDS and make it an integrated risk
management system to be installed in the main border checkpoints of the GDCE. Then, it can continue
to expand until it covers all customs offices. The system should enable frontline customs officers to add
risk profile or contribute risk indicators they have into the system for effective risk assessment.

Simultaneously, the GDCE can include the RMU staff reform initiative in the next recruitment process.
After adequate human resources are in the team, the GDCE can start to seek support for conducting in-
depth training for RMU officials. When the RMU officials are fully equipped, the RMU officials could
become the trainers to conduct introduction risk management training to the frontline officials.

Once the system functions effectively, GDCE could introduce electronic advance cargo information,
which can boost both customs control and trade facilitation. GDCE could commence implementation at
the main checkpoints first such as the Sihanoukville International Seaport and Phnom Penh International
Airport. Once the initiative has proved successful, GDCE could expand it to other offices throughout
the country.

5. Conclusion

The increasing complexity of global trade creates challenges for Customs who require sophisticated risk
management policies to strengthen control and improve trade facilitation. Risk management policies
need to cover various areas in order to ensure that the importation of goods is compliant with all national
legislation and international agreements. Technology and human resources play key roles and the GDCE
needs to focus on these, based on the assessment from the WCO.

The GDCE has made progress in implementing an effective risk management policy, having adopted
a risk management system and established the RMU as guided by international standards. Several
gaps of the GDCE’s technology practices and human resources factors still remain. Based on the key
findings from international guidelines, practices and literature, this paper proposes a reform program
of the customs risk management systems to tighten those gaps. The program consists of five actions:
an integrated risk management system, electronic advance cargo information, capability-based staff
system for the RMU, in-depth training to RMU officials, and introductory training for frontline customs
officials. The proposed policy is likely to have a significant positive effect on GDCE. It is proposed that
the next steps that GDCE should take are:

1. Streamlining e-customs operations with CRMDS, commencing with the main border checkpoints
and then expanding to other border checkpoints while, simultaneously, introducing a RMU staff
allocation recruitment process and focusing on building the capacity of RMU officials to become
the trainers for new officials and frontline customs officials.

2. Introduce electronic advance cargo information once the integrated system is fully operational.
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Tariff barriers and non-tariff barriers:
appraising Colombia’s protectionism

Jose Jaime Baena Rojas and Abraham Allec Londorio Pineda

Abstract

Tariff barriers (TBs) are regulated under the provisions of the General Agreement on
Tariffs and Trade (GATT), such as the most-favoured-nation treatment article, which
establishes that trade concessions granted to one member are applied immediately and
without conditions to all other members. Likewise, the schedule of concessions on
goods, which indicates that all trade concessions made by members must be reported
under the legal agreement’s ‘bound’ rates. Then, if one World Trade Organization
(WTO) member raises applied tariffs above their bound level, any WTO member can
sue the country for this action. However, on the other hand, the non-tariff barriers
(NTBs) are more complex to regulate due to a state’s ability to adopt many different
new measures, which makes the measures hard to identify as barriers. Furthermore,
the opacity of many NTBs also makes enforcement of regulations a complicated
international endeavour. Thus, the international trading system assumes that there
will be essential challenges and seeks to develop explicit provisions for this kind of
protectionism. This paper, which is based on the findings of a comprehensive review of
Colombia’s situation, provides a general explanation of TBs and NTBs as protectionist
measures within the foreign trade of this Latin American country. In doing so, the
research identifies the TBs and NTBs currently adopted, the effects of these barriers on
this economy, and the sectors that are meaningfully affected by these measures.

1. Introduction

According to Bussiere, Pérez-Barreiro, Straub and Taglioni (2011), recent trends in the implementation
of protectionist policies among countries and their possible implications for economic growth are
an essential issue in the study of international trade. Until recently, the increases in real protectionist
measures to restrict trade have been moderated thanks, in part, to the WTO, which has been able to
contain trade restrictions and protectionism. This is possible because the WTO’s member states believe
in the functioning of the current legal framework, regulated by the provisions of the GATT because all
members of the WTO seem to trust the multilateral trading system.

The recession of 2008—2009 (the vestiges of which can still be seen in the commercial tensions between
some countries), resulted in economic uncertainty and induced many countries to implement protectionist
measures, such as TBs and NTBs (Baena, Montoya & Torres, 2017).

Nevertheless, the current international trading system has been able to sustain this wave of protectionism,
in part due to the effective regulation of the GATT against various unjustified protectionist policies. It
should be noted that this legal system has managed to control trade protectionism, especially TBs, since
the issue of tariffs was addressed as a central issue in all the rounds of the GATT and the provisions of the
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GATT (both Article I General most-favoured-nation treatment and Article II Schedules of concessions)
are a series of specific conditions for the implementation of TBs by the countries within the multilateral
trading system (Baena & Fernandez, 2016; Baena, 2018; Vanegas & Baena, 2019).

Article I states that any trade concession made by a member country of the WTO must be extended to
any other member, which is usually understood as the most-favoured-nation (MFN) tariff. However,
Article II states that member countries must report the maximum rates for each product, or line of
product, in what is usually understood as a consolidated tariff. From the above it can be added that
non-compliance with these two articles may lead to any multilateral trading system member being able
to hold consultations and subsequently bring an official complaint before the dispute settlement body
(DSB) of the WTO (Cardona, 2017).

Likewise, at the international level there are several regulatory variables within the multilateral trading
system that influence the determination of the TBs of a state, which can go beyond traditional economic
explanations associated with the minimum standard that domestic producers must meet in relation to
foreign competition in terms of price, quality and other related aspects (Miravete, 2003; Marette &
Beghin, 2010). There is also the additional variable that the classic perspective that protectionism is
usually valid when infant industries, which arise in the national market, require a series of specific
commercial policies by the state to allow them to develop their competitiveness against other industries
of foreign origin that have more experience (Melitz, 2005; Lewis, 2014).

It is important to add that the concept of competitiveness depends on the role of the governments and
their states, as they can develop trade policies enabling a series of favourable conditions associated with
infrastructure, human and financial resources, and scientific and technological developments. Moreover,
these policies must encourage innovation, protection of intellectual property, markets, investment, tax
burdens and sustainability which can ultimately guarantee the constant improvement of the productive
fabric of its different sectors and productive organisations (Pagell & Halperin, 1998; Porter & Stern,
2001; Londono, 2015; Serna, Londofio & Vélez, 2016; Londofio & Baena, 2017).

Protectionism can be seen as a trade policy response that attempts to correct deficiencies in terms of
competitiveness. Thus, there seems to be a relationship between the imposition of both TBs and NTBs
by a government when there are inconveniences that hinder certain economic sectors from developing
fully against foreign competition. Therefore, the primary purpose of the adoption of interventionist
measures is to protect the national industry in an attempt to promote the long-term specialisation and
productivity of sectors that are inefficient at the production level in order to encourage exports (Kaneda,
2003; Junguito, 2010).

In this sense, the primary objective of this paper is to characterise the current behaviour in Colombia’s
protectionism derived from TBs and NTBs, the affected goods, and the most common protection
mechanisms. Section 2 presents the review of the literature with particular emphasis on the role of
protectionism in the international trade; section 3 outlines the methodology to be used for the
development of this research; section 4 analyses the results; and section 5 presents the conclusions and
main implications of this research.

2. Review of the literature

2.1 The role of protectionism in international trade

From the mercantilism of the 16th century to the present, the theories of international trade have kept
alive the debate between free trade and trade protectionism. Such theories have repeatedly exposed the
benefits that each of the two approaches can bring to international trade. It is for this reason that this
whole debate is not static, given that recent world economic history has shown that countries that have
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adopted one of the two options, or a combination of both in different periods, have shown different
results for the development of industry sectors. Trade policy alone is not enough to maintain a specific
economic position, and unless trade is fairer and more equitable for all countries, the debate on free
trade and protectionism will continue to fill pages in the specialised literature as well as in academic and
political circles (Pereyra, 2015).

Steinberg (2006) claims that for all states, their governments are responsible for designing trade policy
and choosing their measures for boosting economic development, taking into account many different
factors, often including national security. Either way, there is no doubt these factors are related to the
strategic interaction model in which interest groups put pressure on social systems and government.
Then protectionism is just a political action related to the business associations and industry sectors
which seek shelter from the state when they are not competitive abroad.

Currently, the debate behind trade protectionism is a sensitive issue for many governments owing to
the economic consequences of political decisions. For instance, the Great Depression and the ensuing
collapse of world trade, in the 1930s, and the global spread of nationalistic movements seem related
to the Smoot-Hawley Tariff Act in which customs duties for many different products were increased
regardless of the interests of consumers. Then, US imports fell sharply and other countries retaliated by
increasing tariffs on American goods, leading to US exports contracting as well. All this unleashed an
unprecedented trade war, and although Smoot-Hawley was hardly responsible for the Great Depression,
it contributed to a decline in world trade that lasted decades (Irwin, 2017).

Merrills (2005) adds that when World War II ended, states were forced to consider the new shape of
the post-war world and that is why the first priority was international peace and security, which led to
the creation of the United Nations. Nevertheless, not far behind came financial and economic issues,
including international trade, which also had an institutional implication. On this basis, the 1930s has
been usually recognised as an anarchic period in every sense. To avoid repeating this complex scenario
many governments of the post-war era resolved to establish arrangements that would reflect the realities
of economic interdependence through new institutions. The International Monetary Fund (IMF), The
World Bank, the GATT and the WTO, decades later, have provided the framework for international
economic relations in the post-war period. These have been supplemented by numerous subsequent
instruments and organisations, including regional arrangements, set up for particular purposes usually
related to trade liberalisation.

Clearly, the net result of the war was a sharp decline in international trade flows and loss of welfare.
However, from this mistake governments finally understood that international trade needs to be supported
by effective multilateral institutions that can make the world a more orderly place. The common
responsibility from full members is to strengthen the WTO, which still is not a perfect instrument. That
is why it would appear appropriate to address its deficiencies since the international trading system must
be careful not to repeat the mistakes of the past; then the primary goal should be to make the organisation
better reflect the countries’ aspirations and avoid any protectionism escalation and subsequent trade
isolation. Indeed, it is important to say that some of the WTO’s greatest imperfections, like its slow pace
of negotiations, stem from its most positive attributes because this is precisely a democratic institution,
based on consensus and political will (Gupta, 2006).

Hence, during a period of economic crisis, protectionist trade policies are commonly employed by
governments as short-term instruments to tackle falling growth rates and rising unemployment. This
protectionism is held despite the position from the multilateral trading system led by the WTO, which
advocates avoiding unjustified protectionist measures that affect free trade. However, an economic
crisis produces uncertainty regarding the actions of other countries, which in turn encourages defection
in the form of discriminatory trade policy. Then, each country has a dominant strategy to implement
protectionism during an economic crisis. Historical evidence demonstrates that, just like during the
Great Depression, countries revert to protectionist policies as a reaction to pressures from sectors harmed
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by such a crisis. In any case, the current era of globalisation is distinguishable from earlier periods by the
presence of an extensive network of international institutions that serve as conveyors of information that
help to guarantee free trade liberalisation (Baccini, Kim & Pammolli, 2010).

Either way, there are important issues within trade protectionism related to infant industries. In other
words, protectionism is usually justified when some enterprises are starting their productive activities
and but are not competitive with more established enterprises. The protection of infant industries still
seems to generate a deep debate in which some initiatives that assume exceptions to the rules of the
multilateral trading system are subject to disagreement. Thus, this is the reason why developing countries
use TBs and NTBs more actively as a commercial policy for the promotion of infant industries. It is
worth bearing in mind that, in the past, the most developed countries used this type of state aid not only
during their industrialisation process but even when their economies were in recovery processes after
some global crises, while the developing countries of today have not used this type of aid in the same
proportion, which undoubtedly has generated a structural gap (Chang, 2003).

According to MacCharles (2013), protectionism is not necessarily the solution for increasing
competitiveness in countries; in fact, this trade policy can be problematic for manufacturers in countries
where domestic markets are too small for efficient support from government compared to a highly
specialised producer abroad. In this sense, it is producers in smaller nations and newly industrialising
countries whose potential for improved competitiveness is harmed the most by increased protectionism
as this can create dependency for these new enterprises. Therefore, excessive interventionism may result
in declining production capacity in smaller countries, which further adds to their cost and employment
problems.

Empirical evidence demonstrates that higher TBs covered under trade protectionism will have a severe
significant indirect impact through industrial forward (distribution) and backward (supply) linkages. An
example is in transport, where value chains are longer and more complex, causing greater economic
losses for tariff-imposing countries than to exporting countries (Kang & Dagli, 2018).

Likewise, according to Millet and Garcia-Duran (2009), a protectionist measure in one country usually
provokes retaliation by other governments, which can lead to the loss of confidence in the freeing of
trade, bringing serious difficulties for all international trade in an action—reaction effect. This ends up
curbing imports, leading to an increase in product prices and a reduction in employment in addition to
affecting other indicators, leading to possible crises. These are some of the fundamental reasons why
the WTO advocates the reduction of trade barriers through negotiation among all its member countries.

Broadly speaking, it is fair to say that protectionism, in the short term, can support some uncompetitive
industries. However, the evidence shows that those countries that increase import tariffs do not necessarily
increase, long term, their economic growth rate or their competitiveness (Schularick & Solomou, 2011).

Table 1 sets out the various non-tariff protectionist measures that are used in international trade.
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Table 1: Common non-tariff protectionism adopted in the international trade

Name of the | Definition Authors
measure
Sanitary and These are all the measures applied by governments WTO (1995)
phytosanitary | for protecting the health of people as well as animals. | Olson & Roy (2010)
(SPS) The SPS are also adopted to preserve vegetables, for Engler, Nahuelhual, Cofré, & Barrena
preventing pests or diseases, although the abuse of (2012)
these measures can become protectionism. Melo, Engler, Nahuehual, Cofré, &
Barrena (2014)
Technical Technical barriers to trade are the measures taken by United Nations (2003)
barriers to governments which establish requirements for products | Bao & Qiu (2010)
trade (TBT) in order to achieve public policy objectives, such as Li & Beghin 2012)
the health of the population or the safety of products, WTO (2015)
environmental protection, information to the consumer | Fontagné & Orefice (2018)
or even quality. These measures apply equally to
domestic and imported products.
Antidumping | Anti-dumping is a trade defence measure that is carried | GATT (1986
(ADP) out when a foreign supplier sets prices lower than those | Blonigen & Prus (2003)
applied in their own country. This practice focuses on | Konings & Vandenbussche (2005)
how governments can react to dumping. WTO (2005)
Dinlersoz & Dogan (2010)
Lu, Tao, & Zhang (2013)
Zhang (2018)
Tovar (2019)
Countervailing | These are the measures taken by an importing country. | GATT (1986)
(CV) Generally, in the form of an increase in duties, to Collie (1991)
offset the subsidies granted in the exporting country to | Qiu, (1995)
producers or exporters. WTO (2005)
Lee (2016)
Safeguards These are border enforcement measures, generally of a | Bown (2002)
(SG) tariff nature, temporarily imposed on those goods that | United Nations (2003)
cause or threaten to cause severe damage to a national | Sykes (2006)
industry that produces identical or similar merchandise. | Martin & Vergote (2008)
Its aim is to provide time for the affected industry to Beshkar (2010)
carry out an adjustment process. Kagitani & Harimaya (2015)
Special These are the temporary increase of an import duty Hathaway (2002)
safeguards to cope with the increase in imports or the fall in WTO (2004)
(SSG) prices, under special provisions of the Agreement on Thennakoon & Anderson (2015)
Agriculture. Countryman & Narayanan (2017)
Quantitative These are limitations of the quantities or value of Baldwin & Haberler (1965)
restrictions products that can be imported (or exported) during a Bhagwati (1968)
(QR) given period. GATT (1986)
Acharyya (2011)
Chen, Chang, & McCarl (2011)
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Name of the | Definition Authors

measure

Tariff-rate Tariff-rate quotas can be explained as import duties that | GATT (1986)

quotas (TAR) | apply to quantities within the quota that are lower than | Pearce & Sharma (2000)
those that apply to quantities outside the quota. WTO (2001)

Panagariya & Duttagupta (2002)
Van der Mensbrugghe, Beghin, &
Mitchell (2003)

Khorana (2011)

Nagurney, Besik, & Dong (2019)

Export An export subsidy is a payment made to a company GATT (1986)

subsidies (XS) | which sells goods in another country. Export subsidies | Levy (1989)

are intended to support national companies in Eckaus (2006)
international markets. WTO (1999)

Lee (2016)

Defever & Riafio (2017)

2.3 Background to Colombian foreign trade policy

Colombia’s foreign trade policy has moved according to what Peng (2012) defined as a pendulum that
oscillates from one end to the other. Proof of this is the process of accumulation of long-term capital
that has resulted in different development models. Some model have been of a liberal nature, such as
the agro-export model (1850-1929), which was based on coffee exports, while other models were of
a protectionist nature, such as the import substitution model (1946—1967) and the import substitution
model with export promotion (1967-1989). Later, another liberal approach, which still remains, is the
model of economic openness in the latter part of the 20th century (Gamboa, 2005; Londofio, Cardona &
Abadia, 2017).

According to Torres (2011), trade policy has only been in Colombia for 60 years, in which there was a
sluggish growth during the protectionist period relative to the import substitution model, and a jump was
made with the adoption of the economic opening model. Regarding this last idea, Ocampo (2017) says
that it is not clear that the current model is of economic opening, so he prefers to make reference to the
fact that in this country since the beginning of the 1980s there has been a search for a new development
model, which is still unfinished. However, the justification for the adoption of a model of economic
openness in Colombia took force in the late 1980s. It was strengthened in the early 1990s with the
Washington Consensus. According to this political agenda of the Washington Consensus, the causes of
the delay of most of the Latin American countries, including Colombia, were due to the protectionist
policies implemented for many years during the application of the import substitution model (Montoya,
2013).

It was necessary, therefore, to reduce the size of the state, privatise companies and deregulate different
markets, both for goods and services, because in this way a favourable climate would be generated for
the entry of foreign investment and for credits of multilateral institutions (Moncayo, 2003). For this
there were a series of institutional changes embodied, among others, in Law 7 of 1991 ‘Framework
Law of Foreign Trade’ and Law 9 of 1991 aimed at the opening of capital, which generated in the last
two quarters of 1990 (the year in which the opening process in question begins), an average effective
protection increase from 24.8 per cent to 44.0 per cent (Najar, 2006). Thus, with the model of economic
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openness, the objectives of Colombian trade policy ceased to be the justification of the structure of
protection and incentives offered to non-traditional exports and began to be the promotion of integration
into the economy worldwide and production diversification (WTO, 2006; Gallardo-Sanchez & Vallejo-
Zamudio, 2019).

To achieve the first of the objectives, Colombia oriented its internationalisation strategy towards
international trade (Montoya, 2011). For example, one of the historical milestones that reinforces this
approach is the entry of this country in 1995 to the WTO (Baena & Fernandez, 2016; Baena, 2019). As
of this moment, Colombia adopted different principles of economic liberalism, such as the free market
and the removal of barriers to the free flow of capital (Vargas-Alzate, Sosa & Rodriguez-Rios, 2012).
In this regard, it should be emphasised that Colombian foreign policy, in the first phase of its entry into
the WTO, was oriented to strengthen its relations with governments of similar tendencies (ideologically
close) such as the United States of America. This is evident in the governments of Andrés Pastrana
(1998-2002) (Cardona, 2001) and also in the two governments of Alvaro Uribe (2002-2006 and 2006—
2010) (Vargas-Alzate, Sosa & Rodriguez-Rios, 2012).

During the term of the last two governments the increase in negotiations of various free trade agreements
has been remarkable, which is consistent with the evolution of the WTO-led multilateral trading system,
where the proliferation of trade agreements is increasingly common (Londofio, Cardona & Abadia,
2017). On the other hand, in a second phase of the process of integration of Columbia into the WTO,
which covers the two governments of Juan Manuel Santos (2010-2014 and 2014-2018), most of the
agreements that entered into force had been negotiated by the governments of Alvaro Uribe, as were the
agreements with the United States and Canada (WTO, 2019b), in addition to the signing of treaties with
ideologically close countries and regions (Vargas-Alzate, Sosa & Rodriguez-Rios, 2012), as evidenced
by trade agreements with Costa Rica and the Pacific Alliance (WTO, 2019b).

Regarding the second objective, that of product diversification, the results of some studies indicate that
trade diversification in Colombia is relatively limited and seems to follow a pattern according to which
exports are diversified mainly through increases in the number of products instead of the number of
partners (Argiiello, 2017), which in some way evidences a commercial dependence with the United States.
In addition, foreign trade policy in the last two decades has also been based on the strong dependence
on mining raw material to the detriment of industrial products that generate greater added value (Baena,
2019). Thus, it is necessary to adopt effective policies and measures that diversify the country’s exports.

Also according to Garcia, Lopez, Montes and Esguerra (2014), in 20 years of economic opening, tariffs
as an instrument of protection have been reduced considerably, although the number of tariff lines has
increased, which are also linked with the changes presented in the harmonised system of tariffs. Figure
1 shows the decrees that have modified or generated updates in the harmonised system for import tariff
barriers in Colombia.
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Figure 1: Harmonised systems in Colombia for tariff barriers in imports

Regulation Name Modifications Total

— Decree 255 of 1992

— Decree 2317 of 1995

— Decree 4341 of 2004

Colombian
Harmonised System

— Decree 4589 of 2006

— Decree 4927 of 2011

— Decree 2153 of 2016

Source: Own elaboration based on MINCIT (2019).

Similarly, according to the World Bank (2019), since Colombia entered the WTO in 1995, there has
been a decrease in MFN tariff: the average rate for this in 2019 was 13.67 per cent and for 2017 it was
8.81 per cent. This period refers to the first government and the beginning of the second term of Juan
Manuel Santos, where there was an increase in the negotiation and conclusion of trade agreements
(Vargas-Alzate, Sosa, & Rodriguez-Rios, 2012). At the same time, the consolidated rate, taken as a
simple average, has increased slightly since the country’s entry into the WTO in 1995. Then it was 41.91
per cent and for 2016 it was 42.77 per cent (World Bank, 2019a). This indicates that leeway or average
room for manoeuvre has increased since joining the WTO.

In this sense, as highlighted by Gallardo-Sanchez and Vallejo-Zamudio (2019) and also the World Bank
(2019b), it is noted that tariffs as an instrument of protection have decreased in Colombia, although it
is no less true that the protectionism associated with the implementation of non-tariff measures such as
those described in Table 1 have increased between 1991 and 2015. Tariff items with non-tariff measures
went from 27 per cent to 78 per cent, which is consistent with a worldwide trend towards non-tariff
protectionism. Even under the implementation of an economic opening model, there is a decrease in
tariff barriers and a consequent increase in non-tariff barriers (Baena, 2018; WTO, 2019a) and evidence
of the possibility of the implementation of other unconventional modes of protectionism such as support
for the export of goods, as is precisely reflected in Decree 2153 of 2016 (MinCit, 2016; Baena, 2019).
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In most years between 1970 and 2018 Columbia has had a negative trade balance; in fact, 35 out of
49 years Columbia has been in deficit (Gallardo-Sanchez & Vallejo-Zamudio, 2019). It is therefore
necessary to highlight that in the long term a deficit trade balance requires financing that, if left
unattended, can constitute debts that jeopardise the financial sustainability of future governments. Due
to all the above, Colombia needs to diversify and increase exports, and this situation requires immediate
attention. However, without wanting to assume an anachronistic mercantilist position of the trade surplus
stopping its imports abruptly, as the United States government maintains; because this is a perspective
that supports, for instance, the recent trade war between the United States and China where it is assumed
is that all trade deficits are not convenient (Rosales, 2019).

It should be noted that rather than placing the Colombian trade balance in surplus, what is required is
to generate improvements in terms of trade. For this, it is also necessary to improve the commercial
policy that enables the country to generate specialisations of its production that contribute added value
and diversify export sectors and markets, thus reducing dependence on exports from the energy mining
sector and, in particular, the impact generated by the decline in international oil prices (Toro, Garavito,
Lépez & Montes, 2015).

3. Methodology

The review of the literature presented some reflections on the dynamics of trade protectionism, especially
those related to the implementation of TBs (MFN tariffs and bound tariffs) in addition to analysing the
incidence of NTBs, which are the most common type of protectionism. Thus, databases, such as Scopus,
Web of Science (WOS) and others, were used to identify scientific publications on this research topic.

This paper seeks to carry out a descriptive study that does not intend to build laws or general theories, but
from a general or panoramic view seeks to discover new aspects of a studied phenomenon (Ruiz, 2012;
Nayar & Stanley, 2015). A descriptive study is based on a stronger knowledge base than the exploratory
ones, since the problem is based on a previously established and known knowledge base, but if it is
necessary to generate some hypothesis about the described variables, a complete description is required
and, of course, a statement of the problem in question (Jiménez, 1998).

According to Garcia (2004), the present descriptive study is a cross-sectional study as the phenomenon
is analysed at a point in time, which for the purposes of this study will be the year 2019 because it is
the year in which the most up-to-date data on tariff and non-tariff barriers in Colombia can be found.
Likewise, the study is complemented with a longitudinal one, in which the evolution of the variables
analysed over a period of time is presented. In the latter case, the start period is the year 1995, since that
is when Colombia entered the WTO. The final time period is determined by access to the most recent
data possible.

The descriptive studies include a series of phases, among which the definition of the objectives of the
study, the variables to be analysed and the selection of the sources of information that will serve as
support for the analysis of the information are highlighted (Garcia, 2004). The objects of study, the
variables to be analysed and the sources of information of this work are shown in Table 2.
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Table 2: Study objects, variables to analyse and sources of information

Bound rate, simple mean, all products (%) — Colombia
(1995-2017)

Tariff protectionism Leeway within the sectors in
Colombia (2019)

Objects of Variables to analyse Information sources
study
Commercial Average and discrimination of tax revenues in Dian (2019)
opening Colombia (2019) World Bank (2019)
and fiscal Garcia et al. (2014)
imbalances y Gallardo-Sanchez & Vallejo-
Zamudio (2019)
Sarmiento (2002)
Espitia et al. (2017)
Clavijo, Alejandro & Vera (2013)
OECD (2019, 2019 a)
Declining Tariff rate MNF, simple mean, all products % (2019) WTO (2019a)
trend of bound | Tariff rate MNF, simple mean, all products % (1995— | World Bank (2019)
tariffs since its | 2017) World Bank (2019a)
inception to the | Bound rate, simple mean, all products (%) — Colombia
WTO in 1995 |(2019)

Decrease of
tariffs and
increase of
tariff barriers

Non-Tariff protectionism in Colombia compared to
other countries in the region

WTO (2019a)

Global Trade Alert (2019)

Yalcin, Felbermayr, & Kinzius (2017)
Dean, Feinberg, Signoret, & Ludema
(2008).

Source: Own elaboration based on Garcia (2004), Nayar & Stanley (2015).

In this investigation, these issues are synthesised to generate a deeper explanation of the effects that the
tariff and non-tariff measures currently adopted in this economy generate in their commercial dynamics,
based on information from the DIAN, the OECD, the World Bank and the WTO and the bibliographic
sources used in the literature review (section 2).

4. Results and discussions

In 2019, as illustrated in Figure 2, the most significant proportion of taxes collected in Colombia were
internal (84.34%). Regarding external taxes, these represent only 15.44 per cent of total taxes and, of
these, 76.69 per cent are value-added taxes (VAT) and the remaining 23.41 per cent are tariffs, which
indicates that tariffs represent only 3.61 per cent of total taxes.
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Figure 2: Overall tax revenue in Colombia (millions of US dollars)
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Source: Own elaboration based on DIAN (2019).

This is consistent with Garcia et al. (2014) and Gallardo-Sanchez and Vallejo-Zamudio (2019), who
found that tariffs as an instrument of protection has decreased in Colombia. Also, since Colombia entered
the WTO, the applied tariff rate (simple average) has decreased from a value of 13.81 per cent in 1995
to 5 per cent in 2017 (See Figure 3).

Figure 3: Tariff rate, applied, simple mean, all products %
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Source: Own elaboration based on the World Bank (2019b).

Sarmiento (2002) affirms that internal taxes have been growing, especially indirect taxes such as VAT,
which has increased both in its taxable base and in its general rate since the implementation of the
economic opening model, which has also influenced a series of continuous tax reforms that aim to
mitigate fiscal imbalance. Although society demands the application of a structural or long-term reform
that provides for the much sought-after fiscal balance, such is the case of the academy (Espitia, y otros,
2017), as well as from international organisations such as the OECD, which suggest the increase in tax
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revenues in order to promote equity and investment. Since these are still low as a percentage of GDP and
in relation to OECD countries, it should also be borne in mind that the structural pressures of spending
reflect an upward inflexibility due to territorial transfers and social spending to which it has committed
the country since the Political Constitution of 1991 (Clavijo, Alejandro & Vera, 2013), which translates
into fiscal deficits that must be financed with the aforementioned structural reform.

Similarly, it must be said that when comparing tax revenues as a percentage of GDP, Colombia represents
third place after Brazil and Argentina (see Figure 4). Although, this has been increasing, according to the
recommendations of the OECD, this percentage should continue to increase; otherwise, it would not be
possible to advance in terms of equity and promotion of investment and formalisation (OECD, 2019a)
and, for this, the recommendation is to carry out a tax reform of a structural nature that contributes to
increasing the application of a standard VAT rate to all consumption and compensating low-income
households through cash transfers, in order to increase income more inclusively.

Figure 4: Tax revenue to GDP ratio in the region (millions of US dollars)
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Source: Own elaboration based on OECD (2019).

The analysis carried out up to now seems to indicate that trade opening causes a structural fiscal
imbalance because the decrease in tariffs has had to be compensated with increases in internal taxes,
especially those of an indirect type such as VAT, which are regressive because they do not consult
income levels and also tend to generate inflation. In this sense, structural reform is urgently needed in
Colombia, especially when the country must comply with the recommendations of the OECD, of which
it has been a member for a year, as the OECD promotes an increase in tax revenues in order to promote
equity, inclusion and investment. The challenge is to define what that source of income will be since, if
it continues with that based on VAT, a high degree of inequality will continue to be generated and if it is
based on corporate taxes, the investment can decrease, and it can deepen the de-industrialisation.

In the second instance, when analysing Table 3, it is noted that in comparison with the countries of the
region, Colombia presents one of the lowest simple average MNF and is only surpassed by Peru and
Chile. Nevertheless, in terms of bound tariffs, it has one of the highest levels, since for primary goods
it occupies the last place and for the manufactured goods the penultimate one surpassing only Bolivia.
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Table 3: Overview liberalisation in Colombia compared to other countries in the region

N° | Countries | Country Countries | MFN Countries | Bound rate | Countries | Bound rate,
interventions simple average, average,
(Global average primary manufactured
Trade Alert, (World products products
2019) Bank, (World (World Bank,

2019) Bank, 2019b)
2019a)

1 Peru 19 Peru 2.46 Ecuador |23.72 Peru 20.20

2 Bolivia 48 Chile 5.80 Chile 25.61 Ecuador |21.12

3 Paraguay |48 Colombia |8.80 Peru 30.50 Chile 25.00

4 Ecuador |54 Paraguay |9.94 Argentina |32.98 Brazil 30.50

5 Uruguay |56 Uruguay |10.47 Paraguay |33.68 Uruguay |30.80

6 Colombia |75 Bolivia 11.88 Brazil 33.86 Argentina | 31.40

7 Venezuela | 75 Venezuela | 13.32 Uruguay |33.90 Paraguay |33.40

8 Chile 81 Brazil 13.58 Bolivia 39.97 Venezuela |33.90

9 Argentina | 275 Argentina | 13.68 Venezuela |44.83 Colombia |34.90

10 | Brazil 502 Ecuador | 13.89 Colombia |62.43 Bolivia 40.00

Source: Own elaboration based on WTO.

These results confirm the same trends shown in the publications of the World Bank (2019, 2019a), which
were presented in Section 2 and illustrated in Figures 5 and 6. Figure 5 shows that the MNF tariff in
the 19962010 period remained very stable, reaching its lowest level in 1996 with 12.14 per cent and
its highest point in 2010 with 12.5 per cent. However, the strongest decline occurred between 2010 and
2016, from 12.5 per cent to 5.55 per cent.
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Figure 5: Tariff rate MNF, simple mean, all products %
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Source: Own elaboration based on The World Bank (2019).

Figure 6 shows that in the period 1995-2016 the consolidated rate, simple average, for all products has
presented a slight increase; all of this, when Colombia became in full member of the WTO in 1995, with
a value of 41.9 per cent to a value of 42.8 per cent in 2016.

Figure 6: Bound rate, simple mean, all products (%) — Colombia
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Source: Own elaboration based on The World Bank (2019a).

In terms of this last type of protectionism it is important to note that the disaggregation of the margin of
manoeuvre by sectors (see Figure 7). Oilseeds, fats and oils, sugar and confectionary, and cereals and
preparations have the highest margin of manoeuvre because they have a higher than average bound tariff
with a low MNF tariff. However, in some sectors, such as electrical machinery, non-electrical machinery,
manufacturing and chemicals, the operating margin is very low, since both the consolidated tariff and
the MNF tariff are below the average presented in Table 3. In this way, it is noted that, in general terms,
the tariff consolidation in the primary sector is higher than in the manufacturing sector and that in the
manufacturing sector in lighter industries the consolidation of tariffs is still very high. However, they
have more room to manoeuvre, while in the sector of heavier industries the bound and MNF tariffs are
lower; however, there is less room to manoeuvre to deal with possible crises.
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Figure 7: Tariff protectionism leeway or average room within the sectors in Colombia
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The above tables show that since entering the WTO, Colombia has developed different protectionist
policies at the sector level, especially in the agricultural and light industry sectors, as reflected in its
bound tariffs. These protectionist measures were adopted in an attempt to protect these sectors that had
not yet fully developed or not yet reached their expected growth levels.

However, a remarkable deindustrialisation of the country has occurred. This is explained in part by
the signing of many different trade agreements despite the problems of competitiveness in specific
industries. Furthermore, the significant dependence that the state has reached, in extractive terms, about
some minerals and hydrocarbons has affected Colombia’s productive diversification (Echavarria &
Villamizar, 2006; Lopez, 2010; Baena, 2019).

Thus, it can be assumed that in Colombia, the WTO tenets are not fulfilled because as a country participates
in the multilateral trading system as an active member of the WTO, bound tariffs should decrease over
time, including for products of the agricultural sector (Bejarano, 1998). This seems to generate evidence
in favour of the hypothesis that this non-reduction is due to the deindustrialisation phenomenon (Baena,
2019), which affects more sensitive industries in the generation of employment such as light industries.
Likewise, the higher average rate of bound tariff for the primary sector indicates that these margins are
necessary to protect the less competitive sectors or those most exposed to the phenomenon of openness,
as is the case with the agricultural sector.

In the third instance, when analysing Table 4, Colombia occupies an intermediate position in the region
in terms of the application of tariff barriers, which is consistent with that presented in Table 2, on
interventions, where it also occupies an intermediate position with 75 interventions. (Global Trade Alert,
2019).
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Table 4: Non-Tariff protectionism in Colombia compared with other countries of the region

N° | Country Sanitary and | Technical | Antidumping | Countervailing | Safeguards | Special Quantitative | Tariff-rate | Export Total

phytosanitary |barriers |(ADP) (CV) (SG) safeguards |restrictions | quotas subsidies

(SPS) to trade (SSG) (QR) (TRQ) (XS)

(TBT)

1 Bolivia 18 38 0 0 0 0 0 0 0 56
2 Uruguay 53 31 1 0 0 0 44 0 3 132
3 Paraguay 27 110 0 0 0 0 0 0 0 137
4 Venezuela 13 35 0 0 0 0 0 62 72 182
5 Colombia 308 280 26 0 1 0 0 58 18 691
6 Ecuador 222 472 0 0 0 0 0 14 0 708
7 Argentina 225 422 122 0 0 0 0 0 0 769
8 Peru 824 115 10 4 0 0 6 0 0 959
9 Chile 597 553 3 0 1 0 0 1 0 1155
10 | Brazil 1521 994 177 3 0 0 0 1 16 2712

Source: Own elaboration based on WTO (2019a).
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Although the country occupies first position in the region in terms of quantitative restrictions and export
subsidies, these only represent 6.6 per cent and 0.43 per cent respectively of the total non-tariff measures
in the country. In this regard, the measures that represent the most in terms of total tariff measures
are sanitary and phytosanitary measures and technical obstacles, with 44.6 per cent and 40.5 per cent,
respectively.

5. Conclusion

In this descriptive study, a general analysis of the protection and behaviour of Colombian foreign
trade was carried out. It was also possible to delve deeper into three essential items regarding how the
Colombian economy is integrated into international markets: commercial opening and fiscal imbalances;
the trend of bound tariffs from the entry to WTO; and the decrease of tariffs and increase of tariff barriers
as a result of the implementation of models of economic openness.

In Colombia, it appears that the entry into the multilateral trading system and the WTO did not necessarily
result in lower bound tariffs, because Colombia has remarkable problems regarding deindustrialisation,
which affects more sensitive industries in the generation of employment such as light industries. Indeed,
the higher average rate of bound tariff for the primary sector indicates that these margins are necessary
to protect weak populations or those more exposed to the phenomenon of openness such as farmers and
certain specific industries.

Also, with regards to the first objective, the evidence seems to confirm the hypothesis that commercial
opening causes a structural fiscal imbalance because the decrease in tariffs has had to be compensated
with increases in internal taxes, especially indirect taxes, as happened with the VAT for example.

With regard to the economic opening model, it is necessary to add that the liberalisation of Colombian
foreign trade has been very singular—considering its market competitiveness and the dynamic of
globalisation, which has led to a fragmented liberalisation in only some sectors. For instance, in the
agricultural sector and light industry, tariff protectionism remained quite high, as happens with the
bound tariffs that were reported before the WTO, whose purpose was to provide room to manoeuvre
against potential crises and risks in such sectors when opening trade to imports. However, this has
been undermined by the signing of trade agreements as these almost completely liberalise foreign trade
for the vast majority of products from new trading partners. This increasingly influences Colombia’s
deindustrialisation, on the one hand, given the outstanding competitiveness of its trading partners and,
on the other hand, given its lack of diversification and dependency on oil and mining.

Finally, it should be noted that this work went beyond mere exploration and, by focusing on a deeper
description of phenomena of economic integration that affect the Colombian economy, it sought to
generate a series of hypotheses that support the need for further work, which should be oriented to the
verification of the hypotheses derived from the descriptive analysis performed in this work. For this, it
would be ideal to use quantitative methods, to verify the hypotheses presented here about the behaviour
of Colombian foreign trade and the levels of protectionism of this South American country.
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Lines, flows and transnational crime: toward a
revised approach to countering the underworld
of globalisation'

Alan Bersin and Lars Karlsson

Abstract

This article proposes a paradigm shift in the means and methods of combating
transnational criminal activity. It contends that global illicit flows, engineered by
organised crime on a massive scale, alongside lawful trade and travel, represent
a principal challenge to public safety and civic order. It proposes further that the
Westphalian territorial state system, with its complement of multilateral regulatory and
law enforcement organisations, is not equipped to meet the challenge effectively. The
article advances a series of propositions in support of developing a revised approach to
confronting transnational criminal activity.

1. Introduction

In this article, we develop a new framework for combating transnational criminal activity.

We argue that global illicit flows, perpetrated by organised crime, in the interstices of lawful trade and
travel, embody a critical and debilitating non-state security threat in today’s world, one that the Westphalian
international system of sovereign states remains ill-equipped to confront.

Accordingly, we seek to generate a wider discussion in the field regarding a revised approach to this threat
that is situated within a global framework of collaborative law enforcement that incorporates, in appropriate
fashion, certain military and counter-terrorist strategies.

The propositions we advance in support of a revised approach to countering transnational crime and its
globalised web-enabled criminals include:

(a) terrorism is one species of transnational crime

(b) the criminal justice model of arrest, prosecution, conviction and incarceration is a partial and
insufficient response to transnational crime

(c) national security and law enforcement functions should be viewed analytically as a ‘public
security’ continuum rather than disciplines separated by bright lines

(d) countering transnational criminal organisations effectively may require the development of a
hybrid law enforcement/military capacity and new strategic and tactical doctrines, including
safeguards against abuse, to govern its deployment

(e) joint border management within and between nations, coordinated with the private sector, is
required and inter-agency cooperation and multilateral institutions must be strengthened in
accordance with new international norms
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(f) North America, a region construed as extending from Colombia to the Arctic and from Bermuda
to Hawaii, could develop in the future, together with the European Union, as an initial site for
a model pilot of the new approach.

2. A new border paradigm: Westphalian lines and global flows

Borders traditionally have been viewed as lines in the sand (and on a map) demarcating the edges of sovereign
states (or empires) according to the Westphalian system dating from the 17th century. The Peace of Westphalia
in 1648 is generally considered as the start of the modern territorial state system.

The Westphalia treaties concluded the Thirty Years War in Europe and set in motion a system whereby
sovereign states began to co-exist alongside longstanding imperial regimes. This new system established
principles such as mutual respect for national border boundaries and the territorial integrity of states,
acknowledgment of the plenary authority exercised by a sovereign within its jurisdiction, covenants not
to interfere in other states’ internal affairs, and the legal equality of states within the international system.
As European influence spread globally, so too did this territorial and horizontal concept of sovereignty
and the prerogatives that attach to it.

Today, sovereignty asserts itself aggressively at states’ borderline boundaries by determining who and
what may enter or exit the geographic space and when, and the conditions under which, they may do so
(Bersin, 2012). This exercise of sovereignty at national borders has long been a means for governments
to assert and maintain internal political control. At the same time, to generate revenue, states levy
customs and travel fees on the cross-border movement of people and goods. Borders today therefore
should be conceived of both as lines marking sovereignty and as entry/exit points of flow.> This new
understanding of borders as lines and flows challenges the Westphalian conception of borders as ‘hard’
boundaries around the territories of sovereign states. In other words, borders must be managed as flows
and interdependent networks rather than solely as jurisdictional lines to be endlessly fortified.

Tobe clear, we are not suggesting that sovereign borders have become irrelevant or unimportant. But because
of accelerating technological innovation, time and space have been dramatically compressed such that
global flows today are non-stop, and in many cases, instantaneous.

Globalisation is the cumulative effect of these trends: a 24/7/365 movement of capital, labour, cargo,
people, goods, services, ideas, images, data and electrons continuously around the world.

These flows today are directed by actors independent of states. Often, they are the decisions of multinational
corporations, transnational criminal organisations, and other non-state actors.

For this reason, they sometimes are referred to as ‘borderless’ or ‘stateless’ (Givens, Busch & Bersin,
2018). Nonetheless, they continue to flow toward and over Westphalian border lines, have their principal
effects within states, and are regulated by the governments operating there. This presents us with a palpable
collision of two historic trends: the sovereign power to regulate cross-border flows remains exclusively
national, while the flows themselves—Ilawful and illicit alike—increasingly are transnational. Both trends
accelerated mightily after World War I1 with the post-colonial rush to nationhood that has created 193 sets of
separate sovereign borders and the technological innovation that has multiplied exponentially the volume
and speed of movement that makes for the so-called borderless world.

The under-development of effective international cyber governance has made the collision between
Westphalian border lines and global flows inevitable and has exacerbated its impact (Kaplan, 2016).

As the process of globalisation expands, the concept of ‘borderless’ is enlarged to encompass the
unprecedented flows of all kinds that cross-national border lines continuously, often instantaneously.
These include the multiple categories of virtual flows across cyberspace.
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Borders in a globalised and digital world, then, are most usefully conceived as incorporating flows
toward and across lines marking national sovereignty. This new border paradigm, linking jurisdictional
lines to global flows, includes the unlawful flows that trade on the dark web and comprise the underworld
of globalisation (Shelley, 2018).

3. The underworld of globalisation: transnational criminal
organisations

Globalisation includes illicit flows on a massive scale. The transnational criminal organisations (TCO)
generating the bulk of them comprise gigantic business conglomerates that are shadow reflections of
multilateral corporations like Shell, Huawei, Gazprom, Samsung and Google. These illicit enterprises
use modern institutions and means, including cyber space and cryptocurrencies (Corcoran, 2018), along
with the contemporary international banking system. But they often also capitalise on ancient smuggling
routes like The Silk Road. The United States National Security Council estimates (roughly):

e $1.3 trillion to $3.3 trillion is involved in money laundering perpetrated by transnational criminal
enterprises

»  $750 billion to $1 trillion in narcotics trafficking

*  $170 billion to $320 billion in illicit firearms trafficking

* $21 billion in human trafficking

*  $500 billion in counterfeit and pirated goods

*  $20 to $40 billion in environmental crimes including illegal wildlife trade

e $10 to $12 billion in fraudulent credit card transactions.

The total proceeds of transnational organised crime are estimated at $6.2 trillion or about 10 per cent of
the gross global product. This amount approaches the total 2017 gross domestic product (GDP) of all
the countries in Africa ($2.9 trillion) and South America ($3.99 trillion) combined. Bribery of corrupt
officials is estimated to involve up to $1 trillion.?

These illicit economies exercise enormous concentrated power. In the period since the end of the Cold
War—one of transition to a new series of geopolitical rivalries and relationships—transnational criminal
activity has increased significantly, and the non-state organisations involved have grown correspondingly
in power and influence. At the same time, as observers have noted, by dispersing power and capacity
so broadly, globalisation will continue to weaken the state, relatively speaking, and the monopoly of
violence and legitimacy on which sovereign control has been premised for centuries (Scowcroft, 2011).
The unlawful economies of TCOs and the criminal activities that sustain them remain, we submit, in the
circumstances of this vacuum, a grave contemporary challenge to public security and civic order.

TCOs function in the seams between the boundaries of states. In the context of globalisation, they
operate successfully, and largely with impunity, within these gaps between national law enforcement
jurisdictions (Antonopoulos, 2016). These are the dark places where organised crime thrives. The
growing proliferation of the internet of money*—through blockchain and other digital technologies—
and the encryption of communication devices further shroud criminal transactions and the individuals
and organisations who engage in them.

The global Westphalian framework of national sovereignty established in the 17th century is less and less
suited to deal with the magnitude and methods of transnational crime operating today. The international
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community is unable to manage and regulate the massive contemporary volume of unlawful flows in
accordance with the traditional lines of national borders and the sovereign power of states exercised
independently. Non-state actors—including multinational corporations and transnational criminal
organisations—often operate entirely beyond the reach of government.’ The TCOs, functioning in the
shadowy netherworld of globalisation, in short, outstrip the capacity of both national and international
law enforcement agencies and organisations to control that dangerous space. Governments cannot
successfully fight cross-border crime from behind national borders that transnational criminals do not
recognise or often ever physically cross (US National Security Council, 2011). Ports of entry into
countries managed by individual states are the last line of defence against dangerous people and dangerous
things; not the first line they traditionally have been considered. There is a demonstrable need to develop
a revised approach that addresses the resulting vulnerabilities in the contemporary international system
of law enforcement.

3.1 The contours of a new counter-network approach: terrorism is one species of

transnational crime

The principal motivation for conducting terrorist activity is to create political change while organised crime
is pursued primarily for illicit economic gain. For analytic purposes in the context of border management
and security, however, their similarities transcend their differences and suggest they be viewed as
distinctive types of illicit transnational criminal activities. Terrorism from this perspective constitutes one
species of transnational crime along with human trafficking and migrant smuggling, narcotics production
and distribution, firearms trafficking, and the piracy of intellectual property, among many other staples of
illicit market activity.

Crime and terror groups employ similar means and methods, albeit for their different purposes.

Criminal organisations use narco-terror tactics of violence to intimidate local populations and government
officials. Similarly, jihadist terrorists engage in criminal activities designed to generate revenue as
Hezbollah has done with money laundering in the tri-border zone of Argentina, Paraguay and Brazil
and elsewhere, as al-Qaeda did in mediating the blood diamond trade in Charles Taylor’s Liberia, and
as D’aesh more recently has done with the theft of oil in Iraq. Occasionally, the nexus has been even
closer where groups, seeking to replace existing state authority, at the same time are engaging routinely
in organised criminal activity. The FARC in Colombia and the Sendero Luminoso in Peru are prime
illustrations of this phenomenon as was the maritime piracy of the al-Shabaab terrorist group in Somalia.

To characterise terrorism as a sub-species of transnational crime is not to minimise the problem but
rather to place it in context and into perspective. There are several reasons to reconceptualise terrorism
in this way. First, the harm done by terrorism is random and terrifying to be sure, but results in far
fewer fatalities and concrete loss than numerous other threats and factors of risk. Second, the terror
threat continues to evolve but the sources of jihad generating it—whether al-Qaeda or D’aesh—have
been substantially weakened by the national military and intelligence campaigns waged against them.
A third compelling reason to treat terrorism as a sub-species of transnational criminal activity is that
such characterisation would facilitate incorporating the military and intelligence community’s approach
to countering terrorism into policing/investigative strategy aimed at combating transnational crime.
Certain of these tools, techniques, means and methods, are relevant to the broader TCO challenge and
have proven reasonably effective in the counter-terror context.
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3.2 The blurred boundaries of public security: internal security and national
defence; international affairs and domestic affairs; and national security, border

security and law enforcement

States remain the building blocks of geopolitical calculation and activity in the contemporary world.
However, transnational factors increasingly dominate what matters in the internal as well as external
security theatre. Homeland or internal security has become inherently transnational. There is hardly
anything—human-made or natural’—that adversely affects the homeland of states today, which does not
now have a cause or effect that is generated abroad from outside their border lines. This has led to the
so-called ‘pushing out’ of borders.

The US Government and other governments regularly place civilian law enforcement officers and military
personnel abroad to protect the homeland against threats of terrorism, pandemic disease and cyberspace
intrusion (Nixon, 2014). The central mission of police attachés from the departments of Justice and
Homeland Security stationed abroad, for example, is to prevent the import of crime and to intercept
security threats at their point of foreign origin before they cross into the US and become a domestic
threat. This is accomplished by the attaché network through capacity building, information sharing and,
occasionally, operational coordination with host country partners (Nixon, 2014). This ‘externalisation
of borders’ (Danelo, 2018) is breaking down old dichotomies and definitions by which policy makers
and analysts in the past drew distinctions with a difference. A complete distinction between ‘national
security’ and ‘homeland security’, for example, is increasingly questioned and the same appears to
be true regarding ‘foreign affairs’ (Zelikow, 2003) and ‘domestic affairs’. Homeland security—centric
activities abroad similarly blur traditional bright line boundaries between ‘national security’ and ‘law
enforcement’ on the one hand and ‘law enforcement” and ‘border security’ on the other (Adreas, 2003).
The subject matter and objectives of these missions more frequently overlap and may more usefully be
considered going forward as falling within the broader rubric of public security. This type of adjustment
in nomenclature is a leading indicator of a paradigm shift (Kuhn, 1962) or dramatic transformation in
existing conventional wisdom.

3.3 Integrated counter-transnational crime righting is required

Divided and fragmented management of borders is an anachronistic artifact of the Westphalian system.
What is required, internally, is a whole-of-government strategy that utilises and applies five dimensions
of official power: intelligence collection and analysis; military capacity; law enforcement response;
financial sanction; and diplomatic partnership with foreign government authorities (US National Security
Council, 2011).

The military approach to identifying and defeating networks through counter-networks may have much
to commend itself to law enforcement (McChrystal, 2011). The separation between military and domestic
law enforcement exists because there are dramatic philosophical and cultural differences between
these institutions in both the conception and execution of their core missions. The police officer acts to
maintain law and order through the arrest of offenders as required, while the soldier defends the nation,
when necessary, through the killing of enemies. Accordingly, policy makers should not underestimate
the legal, policy and moral challenges to accomplishing the necessary, reasoned reconciliation of these
differences.

In order to accomplish a synthesis between law-enforcement capacity and certain aspects of a military/
intelligence community approach, policy makers must understand and accept the proposition that
terrorism is one variant of transnational crime.® This activity, whether for terrorist or mercenary aims
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and objectives, or both, is conducted by non-state actors who operate in the spaces, not only between
states, but also in the seams between their domestic national security and defence, and law enforcement
establishments, and their respective ‘stove-piped’ authorities and operations.

The growing ties between various terrorist organisations and TCOs highlight the substantial threat
embodied in the crime—terror nexus. The logic of their growing affiliation, based on revenue generation,
appears self-evident (Fedetov, 2019). Moreover, we also see an increasing identity of interest between
certain state actors in the intelligence realm, seeking to exploit the accessibility and relative anonymity
of TCOs, including terrorist organisations, to achieve their geopolitical aims.’ This growing adverse
hybrid and asymmetric threat appears to require that a similar hybrid counter mission be developed
between and among law enforcement, intelligence and military communities. This effort, in turn, would
require the elaboration of strategic doctrine and the creation of a blended public security force that can
deliver law enforcement approaches tailored to counter-TCO operations. This mixed force of warrior/
lawmen and women would resemble Joint Interagency Task Force-South (JIATF-S) led by the United
States Coast Guard (USCG), but with considerably amplified and appropriately constrained authorities,
mission space, training and resources.!’ Like the Coast Guard and JIATF-S, in their current counter-
narcotics mission, this force would operate exclusively abroad in the kinetic enforcement dimension of
its hybrid function; it would respect the requirements of posse comitatus, which limits authorised use of
the military in domestic affairs to extreme emergency circumstances.

We must, in short, reconcile the legal, methodological, operational and cultural approaches of police
officers, secl:}lrity agents and soldiers and do so within the parameters of an accountable and satisfactory
rule of law. The political and legal conundrums that have accompanied the US incarceration of prisoners
of war at Guantanamo, and the efforts to try some of them in federal criminal court, demonstrate the
degree of difficulty to be encountered as we attempt to place new round policy pegs into old square holes
and vice-versa in order to supplement an outdated Westphalian regulatory and enforcement system.

3.4 Beyond the criminal justice model: disruption, prevention and protection

The law enforcement paradigm—the criminal justice model—has sought to adapt proactively to the
phenomenon of TCOs through the utilisation of conspiracy doctrines and racketeering statutes such as
RICO in the US—and in Europe. However, these tools by themselves can be unwieldy and are geared
principally to imprison the individuals who operate and run organised criminal organisations. The
criminal justice model is focused on proving past conduct in a court of law through the rules of evidence.
Developing a case (usually over several years) presumes, in fact depends upon, the continuation of
criminal activity so that enough evidence can be amassed and presented to a jury at trial.

This is antithetical to a disruption model, the objective of which, systematically and continuously, is to
degrade and dismantle TCO operations (Bersin & Lawson, forthcoming). The strategy must employ but
acknowledge forthrightly the limitations of the decapitation strategy.'> A decapitation approach, which
seeks to arrest, prosecute and incarcerate the heads of organised crime can only succeed as part of
a larger, more comprehensive approach that involves attacking all vulnerabilities of the transnational
criminal organisation. As a single tool, decapitation is destined to fail. When a mob boss is taken down,
he inevitably is a sorry sight, deflated in dejection because as Sebastian Rotella pointed out (fictionally)
in Triple Crossing (Rotella, 2011), the power has already passed out of the former chieftain to those who
succeed him. Because the revenue stream remains intact, the criminal incentive to sustain operations and
maintain continuity is pronounced.

To defeat a TCO, its business model must be compromised and then broken through disruption and
dismantlement. This effort must encompass both the production and distribution of TCO products as
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well as interdiction and seizure of their personnel and monetary proceeds and systematic disruption of
their communication networks. Nothing short of a unified strategy of persistent erosion against the TCO
business core will suffice. Currently, this rarely occurs.

We urge, therefore, an organised and focused discussion, among governmental authorities, scholars and
practitioners, to reconceptualise the law enforcement/homeland security mission to combat transnational
organised criminal activity. The law enforcement and national security activities of homeland security
should be reframed in terms of protecting public and citizen security through safeguarding global
supply chains and international travel zones. The reformulated model would set forth an internal
security agency’s enforcement method which eschews exclusive reliance on the traditional criminal
justice system for arrest, prosecution, conviction and incarceration. Instead it would seek to counter the
underworld of globalisation by focusing on the disruption and degrading of criminal operations and the
dismantling of TCOs. The ‘disruptive’ approach combines the analysis and exploitation of data geared
to suspicious activities of TCO networks with interference, interdiction and investigation. Its goal is to
identify the ‘pressure points’ in a targeted criminal ecosystem and then design and execute on the best
law enforcement and crimefighting counter measures.

The new approach would rely on a variety of tools and sanctions in addition to traditional criminal
justice system techniques and penalties.

3.5 Multilateral organisations—public and private—must be strengthened for
purposes both of enhanced data sharing and coordinated operations

Our approach to protecting globalisation (see Pezzulo, 2014), with its extensive global supply chains and
burgeoning international travel zones, requires significantly enhanced collaboration among public safety,
state security, and police agencies at the international and national levels and between the private and public
sectors. The operational weakness of multilateral organisations—from the United Nations to Interpol and
the World Customs Organization (WCO), International Maritime Organization (IMO) and International
Civil Aviation Organization (ICAO—in the face of transnational threats is palpable. The current situation
reflects the stubborn resistance of Westphalian national politics to change and the inability of states to
relinquish voluntarily even a small portion of their sovereign power. Only Europol, in the context of
the European Union (EU) and the ‘shared sovereignty’ its member states have implemented partially, has
taken significant steps in the direction we advocate here. Europol genuinely facilitates cooperation and
coordination among police and border management agencies within the EU. Nonetheless, even here, there
are substantial limitations in terms both of geographic reach and investigative focus.

As a consequence, information and intelligence sharing and operational coordination between national
authorities and transnational law enforcement agencies, and with the private sector, remains woefully
deficient. The result is that the global criminality of TCOs, unlike that of terrorist organisations, remains
barely challenged today by the international community.

This dire diagnosis requires a radical prescription. The post-WWII approach to tailoring multilateral
action in (virtually complete) deference to national sovereignty has run its course (Dasgupta, 2018). We
need bold new thinking and the enunciation of transnational principles to govern a precise reengineering
of strategy and doctrine. These in turn could lead to new theories of action that could elaborate revised
tactics and strategies, devise strong modern mechanisms of collaboration, and develop a politically
viable way forward. In sum, we need to create a global counter-TCO network that connects, in a much
more seamless fashion, national systems to multinational organisations. The resulting network must
address existing gaps in intelligence collection, analysis, and dissemination; operational coordination;
regulation of both financial and cargo flows; and cross-border movements of people, both regular and
irregular. Over time it must devise a satisfactory approach to the current anarchy in cyber space alluded
to previously.
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It is expected that in the interim, individual states will exercise sovereign power to protect their territorial
integrity and security and the safety of their citizens. We explicitly acknowledge their right to do so.
However, at the same time, we assert our view that no single government will ever fight effectively
against transnational organised crime or transnational criminal activity on its own without the assistance
of a multilateral counter-network, including a workable alliance with the private sector. To build and
oversee this network and improve upon the positive development exemplified (albeit imperfectly) by
Europol, will require:

(a) new international standards to govern the intelligence exchange, data sharing and operational
coordination required to implement substantially enhanced national and international
collaboration

(b) anew international body (perhaps a renovated Interpol) authorised and equipped to coordinate
actionable responses for existing institutions that cannot perform them at a sufficient level of
effectiveness

(c) global databases composing an international ‘data mart’ regarding the movement of both people
and goods to provide a new world-wide intelligence network that could both light up the dark
web and expedite the flow of lawful trade and travel'

(d) the design and development of new transnational protocols (e.g. a Global Authorized Economic
Operator (AEO) 2.0 Framework for Public Private Partnership'¥) that articulate specific
obligations of private and public sector participants in explicit new partnership accords.

3.6 North America: creating a model of the revised approach

The approach proposed here to understand borders and the transnational essence of contemporary
homeland security and law enforcement in a global and digital age has special implications for Mexico
and Canada and the North American continent that they share with the United States. Geographic
proximity through the sharing of land borders—1900 miles with Mexico and 5400 with Canada—results
in a unique relationship of these countries to the defence of the United State homeland. Following
wars fought in the nineteenth century by the United States with each of its neighbours, North America
has been blessed with the longest demilitarised borders in the world. These facts have created a
special relationship between the United States and its neighbours, Canada and Mexico, that is neither
international in a traditional sense nor domestic in light of the separate sovereignties involved'; instead,
in a phrase coined by Bayless Manning in the 1970s, the relationship is more fittingly characterised as
‘intermestic’ (Manning, 1977).

For this reason, in the United States context, the Department of Homeland Security will continue
to play a crucial role in policy formulation and operational coordination with national security and
law enforcement authorities in both Canada and Mexico (and increasingly in Central America and
the Caribbean). The growth in shared production platforms operating across common borders and
increasingly shared critical infrastructure will further highlight this role. Flows north and south in the
region are in the process of becoming functionally more relevant than the border boundary lines running
east and west between them. The likelihood over time is that continental ‘perimeter security’ eventually,
as in the European Union, will overshadow internal cross-border concerns. First, cyber-security regimes
to ward off borderless cyber intrusions will require this adjustment just as the polar threat from Soviet
ICBMs in the 1950s necessitated the formation of the North American Aerospace Defense Command
(NORAD) (DeGering, 2016).

Second, the imperative for perimeter protection will become more pronounced as the economic
competitiveness of North America becomes more critical to US prosperity (Tooze, 2019).
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The region comprises a half billion people, economies that together generate almost 30 per cent of
global goods and services, and shared production with robust trade flows of more than 1.3 trillion
dollars annually. The ‘homeland security enterprise’ will have much to do with the management of this
promising future and could produce a model for expediting secure global flows of lawful trade and travel
while at the same time countering transnational organised crime much more effectively.

4. Conclusion

Technology and globalisation have brought the world to a turning point. The inadequacies of Westphalian
governance and the limitations of conventional wisdom and traditional process have become painfully
evident in the increasing inability of governments to satisfactorily control transnational criminal activity.
The advent and rapid expansion of web-enabled criminality has highlighted this global vulnerability.
Westphalian governance increasingly is outdated because cyberspace and its savvy, networked criminals
and TCOs supersede or ignore physical border lines and boundaries altogether.

We have proposed in this article, therefore, a broad-based international effort to develop a revised
approach to counter the underworld of globalisation. We do not purport to have solved the problem
but rather have sought to identify it and spur a reconsideration of the status quo that is long overdue.
Initial international consultations to this end, starting with the observations and propositions we advance
here, could usefully begin within and between the European Union and the North American Region led
by the United States, Mexico and Canada. It is an era of dramatic transition and a time for innovative
reinvention. As the English historian, A.J.P. Taylor reminded us, history can be brutally unkind when a
turning point is reached and the world does not turn (Taylor, 1945).
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